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ABSTRACT

Deslgn-Bulld Method Viewed by Public Agencies In Southern Nevada
Compared to Arizona and Utah
by
Jose Oliveira
Mr. Neil D. Opfer, Examination Committee Chair
Associate Professor, Department of Civil and Environmental Engineering
University of Nevada, Las Vegas

The Las Vegas Metropolitan Area is the fastest growing large urban area in
the United States. Between 1990 and 2000, the population expanded 83.3
percent. To meet the growing population in the Las Vegas Valley, local agencies
struggle to construct public facilities such as community centers, schools,
municipal buildings and transportation facilities. The most common construction
contracting method being used by local agencies consists of local municipalities
hiring a design professional, usually an architect or engineer, under one contract,
and then bidding the construction services out to a general contractor.
An innovative form of construction contracting now exist, where only one
entity provides an owner with both the design and construction services needed
to meet the needs of an owner. Thus, there is no need for a bidding process,
and the owner is provided with both design and construction services under one
contract from a single source. This form of construction contracting has become
known as the Design-Build Contracting Method.
iii
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The goal of the research is to two-fold; first, to analyze the weaknesses of the
statutes currently in use in Nevada and compare them with other states that are
successfully using Design-Build, and second, to suggest improvements to the
statutes intending to make Design-Build an option to be considered by public
agencies when starting a new project.

IV
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CHAPTER 1

INTRODUCTION
1.1.

Brief Background of Design-Build
1.1.1 Definition

The Las Vegas Metropolitan area is the fastest growing large urban area in
the United States. Between 1990 and 2000, the population expanded 83.3
percent, dwarfing the growth rates of other western cities, growing from 853,000
to 1.56 million people (Farrington, 2003). To meet the growing population in the
Las Vegas Valley, local agencies struggle to construct public facilities, such as
community centers, schools, and municipal buildings. The most common
construction contracting method being used by local agencies consists of local
municipalities hiring a design professional, usually an architect or engineer,
under one contract and then bidding the construction services out to a general
contractor. This is most commonly known as the Design-Bid-Build contracting
method or the traditional method. The most common terms used in this research
are presented in Appendix A.
An innovative form of construction contracting now exists, where only a single
entity provides an owner with both the design and construction services required
to meet the needs of an owner. The bidding process is significantly modified with
an RFQ (Request for Qualifications) and a RFP (Request for Proposals) process,
1
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and the owner is provided with both design and construction services under one
contract from a single source. This form of construction contracting is known as
the Design-Build contracting method.
Under a Design-Build contract, the owner deals directly with a Design-Build
team for the complete project delivery process (project conception through
construction completion). This team coordinates both design and construction
processes. The owner may furnish a partial design with project outline
specifications.

1.2.

Research Problem

Although Design-Build has many advantages to offer, it still is not being
widely used by the public entities in Southern Nevada. There are numerous
challenges in the public sector that need to be properly addressed. Contractors
do not feel comfortable using this method in the public sector, and public entities
need to adapt their project methods and to consider Design-Build as an option to
be used in their projects. In addition, there are also significant restrictions set by
the Nevada Revised Statutes for contracting with Design-Build in public works
projects.
Design-Build is now a reality in the construction industry. It has been widely
used among numerous projects throughout the United States, both in private and
in public sectors. A number of public agencies in various states are currently
considering Design-Build as the contracting method for the construction of their

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

projects. Other public entities in other states have found significant success with
the Design-Build delivery method.
Nevada first implemented regulations regarding the use of the Design-Build
contracting method for its public works projects in 1999 and improved it in 2001.
Although there is a Chapter in the Nevada Revised Statutes that allows the use
of Design-Build by public entities in Nevada, it has definitely not been widely
used.
This thesis will analyze the reasons leading the public agencies not to use
Design-Build in their projects and will develop a better understanding of the
issues related to the use of Design-Build in the public sector in Nevada. This
analysis will focus on the Southern part of the state, which represents the fastest
growing large urban area in the United States.

1.3.

Design-Build in Public Works Projects

The most common practice in public sector construction contracts is the
traditional design-bid-build method, where the contracts are awarded based on
the low bid: construction cost represents the major factor in the selection of the
winning proposal. This method has been used for several decades and has
been part of the public entities and the contractors' way of doing business. The
agencies already have the procedures, experience, and abilities to use it
effectively. The traditional method used for construction contracts is also
strongly supported by regulations and the parties involved feel more secure
regarding the legal issues that continuously arise during a project.
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Design-Build has increasingly been proposed in several states' statutes
throughout the United States. Nevada has already implemented the DesignBuild contracting method in Its Statutes. Chapter 338 of Nevada Revised
Statutes consists of “Contracts Involving Design-Build Teams, Prime Contractors
or Nonprofit Organizations” for Public Works Projects in Nevada. It was first
implemented in 1999; then revised and improved in 2001. Since then, DesignBuild has become an alternative contracting method to be considered when
public entities wanted to build their projects. However, the actual picture of
public works contracting in Southern Nevada shows that Design-Build is not
being considered as an option.
The major public agencies in Southern Nevada interviewed during the course
of this research are as follows:
# City of Henderson
# City of North Las Vegas
# Southern Nevada Water Authority
#

Clark County Public Works

# City of Mesquite
# Clark County School District
#

Las Vegas Valley Water District

# City of Las Vegas
#

Nevada Department of Transportation

The Las Vegas Chapter of Associated General Contractors (AGC) was also
studied. The Associated General Contractors of America was established in
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1918, and it has over one hundred chapters throughout the United States, which
represent over 33,000 general and specialty contractors, suppliers, equipment
manufacturers, and professional service providers. Another source interviewed
was G.C. Wallace, a company that is working as the owner representative for the
Las Vegas Monorail Project. Therefore, it was possible to have an overview of
the current practice in Southern Nevada and to understand what the concerns
and common practices of all the parties involved in this process are.

1.4.

Purpose of the Research

This thesis will analyze the weaknesses of the statutes currently in use in
Nevada and compare them with what has been done successfully in other states
using Design-Build in their public works projects. This approach will make it
possible to suggest improvements to the statutes to make Design-Build an option
considered by Southern Nevada public agencies when starting a new project.

1.5.

Research Questions

The overall goal of this research is to develop a better understanding of the
reasons impeding owners from adopting the Design-Build contracting method in
Southern Nevada, especially within the public sector. The following research
questions will be addressed:
•

What are the precautions owners should have and steps they should
take when implementing the Design-Build Contracting Method?
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# What are the main concerns impeding public agencies in Southern
Nevada adopting the Design-Build Contracting Method for their
projects?
# What needs to be done to make Design-Build a more viable option in
public sector projects in Southern Nevada?
#

Is there a market for Design-Build in a fast-paced growing community
such as Southern Nevada?

1.6.

Presentation of this Research

This thesis will be presented in five chapters. Chapter 2 is a literature review
that presents background about the Design Build Contracting Method and the
public sector Design-Build characteristics. Chapter 3 summarizes the current
practice and the major concerns of the public agencies in Southern Nevada.
Chapter 4 summarizes the current situation of Design-Build statutes throughout
the United States, describes the method used for selection of the states’ statutes
to be analyzed, and compares them to Nevada’s statutes. Finally, conclusions
and recommendations are presented in Chapter 5.
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CHAPTER 2

BACKGROUND AND LITERATURE REVIEW
2.1.

Design-Build Background

Quatman (2001) stated that Design-Build is a form of construction contracting
where only one entity provides an owner with both the design and construction
services needed to meet the owner's necessities. Therefore, the owner is
provided with both design and construction services under a single contract. The
traditional method of construction contracting consists of an owner hiring a
design professional, usually an architect or an engineer, under one contract and
hiring a general contractor, under a separate contract.
Tam (2000) explained that under a Design-Build contract, the owner interacts
directly with the Design-Build contractor for the complete project delivery
process, and design occurs throughout construction. The contractor coordinates
the design and construction processes, including the formation of the design
team, which is then contractually linked to the contractor and the client. The
construction phase is still separate from the design phase; therefore, consultants
are able to concentrate on their own roles. Tam (2000) also pointed out that the
owners are also able to appoint either an in-house staff or a separate consultant
to check if the product that the contractor is providing meets both quality
standards and specifications.
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2.1.1

Project T earn Formation

Beard, Loulakis and Wundran (2001) said that the success of a Design-Build
project depends on the assembly of a good team. The team must be formed in
such a way that their members will bring expertise, assets, value, experience,
and good standing to the project. They also mentioned that it Is indispensable for
the team members to understand whether they have compatible business
philosophies, cultural values, Design-Build process understanding, and
complementary capabilities.
Beard et al. (2001) stated that the agreement to work as a team to satisfy an
owner’s Design-Build requirements should be established prior to the decision to
pursue a project. Provisions of the agreement set the principles that will
eventually guide team communications, allocate responsibilities, and serve as a
basis for building on the trust and confidence that the teammates have in each
other.
2.1.2 Advantages of Design-Build
Miller and O’Hara (2000) summarized the advantages of Design-Build over
traditional contracting methods:
# Development of better relationships between the construction and
design teams
#

Early involvement of the contractor for input on construction methods
and cost control

# Single-point responsibility during the project delivery process
# Active involvement of the contractor during the design phase

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

#

Increased construction rate and decreased schedule durations

First, the construction and the design team need to have a good relationship.
This is due to the fact that they will become part of the same team and will be
working under the same roof.
Second, the contractor becomes involved earlier in the project. This early
involvement makes it possible for the contractor to learn more about the project
and to develop appropriate construction methods, in addition to determining ways
to reduce the cost and to improve the rate of construction.
Third, single point responsibility is another advantage of the Design-Build
process. Design-Build contractors are responsible for communicating with
design professions and subcontractors. The owner is then able to concentrate
on other aspects of the project, such as sales and marketing issues. In addition,
the owner's liabilities and responsibility are all shifted to the contractor (Tam,

2000).
Fourth, the contractor participates actively during the design phase, which
allows him/her to interact with the designer. This interaction results in a more
practical project. The designer will have more knowledge of the constructability
of the project being designed. The relationship between the contractor and the
designer will develop since they are part of a team that has to work together to
achieve better results.
Lastly, Design-Build projects typically have a shorter development period.
This is extremely important in a competitive, dynamic market. If owners can
procure a building faster than their competitors, such as with semiconductor
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manufacturing or biotechnology plants, they are able to realize a quicker capital
return. Design-Build projects have the potential of being less expensive and can
be completed faster due to "fast tracking,” which entails beginning construction
prior to design completion. This results in a shorter overall project delivery time.
The traditional design phases of schematic design, design development, and
construction documents can be performed concurrently. They are divided into
two phases: preliminary and final design, with the true “final design” not being
complete until construction is finished. When compared to traditional design-bidbuild contracting, Design-Build is 33% faster, according to the Design-Build
Institute of America (DBIA) (Quatman, 2001 ; Tam, 2000; and Miller & O’Hara,

2000).
2.1.3

Disadvantages of Design-Build

Beard (2001) mentioned that the Design-Build delivery method has some
disadvantages, which can be gradually resolved by the continuous use of this
method. Some of the disadvantages are as follows:
•

Unfamiliarity with the process

# Difference in communicating owner's needs
* Barriers in procurement and licensing laws
•

Availability of insurance and bonding products for Design Build

According to Beard (2001), owners and practitioners may be unfamiliar with
the Design-Build process if they have not used Design-Build in the past.
Changing the actual culture from “adversaries” (engineers, architects and
constructors working under separate contracts) to “collaborators” can take some
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time. With Design-Build, owners are sometimes pushed for earlier and more
timely decisions about a project. Tenah (2000) stated that the combination of
design and construction responsibilities under one provider may deprive the
owner of checks and balances inherent in the more traditional project delivery
systems.
Beard (2001) also mentioned that defining user needs and translating those
needs to a facility program and technical performance requirements can also be
a challenge for those who have been comfortable with the traditional design
phases. Design-Build contractors expect to receive criteria for design from the
owner rather than the detailed design.
According to Beard (2001), some states and government agencies have not
kept up with changes in project delivery methods. In these jurisdictions,
procurement laws mandate the use of separate design and construction
contracts with different procurements procedures required for design and
construction. Licensing laws have been used to prevent the use of combined
design and construction contracts. They make it impossible for other than a
licensed professional to hold a contract under which professional design services
will be furnished. Tenah (2000) pointed out that Design-Build projects do not
lend themselves easily to competitive bidding. The Design-Build firm is chosen
at the commencement of the project, and there is ordinarily little competitive
pressure on the contractor.
Beard (2001) also mentioned that the insurance market remains uncertain
about providing insurance coverage at the same premiums as the traditional
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12
delivery method. Some additions, regarding insurance and bonding, were made
in the mid-1990s, including project-based professional liability insurance,
implementing a Design-Build rider for Architect-Engineer professional liability
policies, and new products providing professional liability for constructors in
contractor-led Design-Build contracts. Beard (2001) suggested that more
training is needed for insurance agents and brokers regarding the intricacies of
the process. This would help eliminate difficulties or misunderstandings in the
future.
2.1.4 The History of Design-Build: ‘The Master Builder”
2.1.4.1

Origin of the Master Builder

Design-Build dates back to the beginning of civilization. Beard (2001) stated
that the master builders designed and directed the construction of temples and
other public buildings of past civilizations, such as the Parthenon, Athens; Gothic
Royal Abbey Church of Saint Denis, outside Paris; and the Florence Cathedral,
Italy.
According to Quatman (2001), historians trace the roots of Design-Build back
to at least 2630 B.C., when the great Egyptian master builder Imhotep designed
and constructed the Step Pyramid. Much uncertainty still exists regarding when
architecture separated from the craft of construction. There have been many
master builders throughout history known to be both the project designer and the
builder. Some historians have traced the separation back to 18'*' century in
Europe.
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2.1.4.2

Demise of the Master Builder

Tenah (2000) stated that the Renaissance era marked the split between the
designing and building functions, which diminished the role of the master builder.
History shows that in the early 1800s, professional, trade and technical
organizations began to form in both Europe and America. Architects and
engineers wanted not only to elevate their status in society but also to distinguish
themselves from crafts and construction contractors. Quatman (2001) said that
as building technology developed, builders organized themselves according to
construction trades, such as masons, wood framers, carpenters, painters, etc.;
the management of the construction trades became known as general
contracting.
Tenah (2000) pointed out that the increasing complexity of projects was a
primary cause of this split between the design and construction services. This
resulted in the need for increased specialization and expertise. According to
Quatman (2001), specialization has since fragmented the design industry into
geotechnical, structural, mechanical, electrical, and civil engineers, as well as
landscape architects, planners, interior designers, and land surveyors.
The oldest engineering organization in the United States was the American
Society of Civil Engineers and Architects, which was formed in 1852. The
organization is currently known as American Society of Civil Engineers (ASCE).
Originally, there was only one architect, Edward Gardiner, among its founders.
In 1857, Gardiner and others formed the American Institute of Architects (AIA); it
was then that the ASCE dropped the “and Architects” in its name.
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2.1.4.3

Re-emergence of the Design-Build Concept

Tenah (2000) mentioned that the Design-Build delivery method has reemerged over the last decade, and it is the fastest growing project delivery
method in the construction industry. Quatman (2001) stated that it has faced a
considerable increase of interest over the last decade. In response to the reemergence of the Design-Build project delivery process, The Design-Build
Institute of America (DBIA) was founded in 1993. The DBIA represents design
firms, contractors, and owners, and includes members from all sectors of the
construction industry. On Figure 2-1, Tenah (2000) illustrated the historical
separation of design and construction. The arrangement of the earlier centuries
is shown on the left. In the center is shown the situation in recent decades. To
the right, the present and future situations are shown: designers and contractors
reuniting in partnering and Design-Build.

Past

Last 3 decades

Architect

Architects as
designers only

"D

Present/Future
Architect-individual

Division of Labor
Lawyers
Insurance Companies
Specialization

Partnering
Use of Design-Build

Use of Const.

Constructor
Constructor

Owner's and constructor’s
need for information only the
architect can provide

Time
Figure 2-1

The History of Project Design and Construction (Tenah, 2000)
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2.1.5 Current Risks at Design-Buiid Projects
2.1.5.1

Owner's Risks Using a Design-Build Contract

When owners choose Design-Build, they expect no risks or disadvantages on
this project delivery process. However, these expectations are not realistic,
particularly where the owner or the Design-Builder or both, lack experience and
sophistication in dealing with this method (Surety, 2001). Using the Design-Build
method does not preclude an owner of being free from risks. There are a
number of situations that need to be analyzed, aiming to avoid possible
difficulties encountered by the owner during the project.
First, owner expectations may not be clearly communicated, which may result
in dissatisfaction in the final product. It is difficult for a Design-Build contractor to
provide a fixed price for the project until the design is finalized. Design-Build
companies may allow for contingencies when they provide a fixed price to the
owner too early in the process. This action impacts any cost savings that might
have been anticipated. If the Design-Build team learns that the cost of the
project will exceed the fixed cost provided to the owner, they are faced with a “no
win" situation. The Design-Build team is faced with assuming the additional
costs, which result in a financial loss or in cutting comers, which may lead to an
inferior product.
Second, depending on the level of detail required by the owner at the
proposal stage, the cost of preparing a proposal may be significant for each of
the proponents. Design-Build companies must cover the cost of unsuccessful
proposals that impact the cost of the finai product. The altemative is to require
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nothing but the most conceptual of responses from a proposal. However, this
may be of limited value in comparing a number of proposals (Surety, 2001).
2.1.5.2

Contractor Risks Using a Design-Build Contract

The Surety Association of Canada (2001 ) pointed out that many owners
select the Design-Build method as a means of transferring risk and responsibility
away from themselves. Contract language often reflects this movement by
containing onerous requirements and imposing risks on the contractor beyond
those in traditional construction delivery methods.
The lack of experience and sophistication applies to Design-Build companies
as weli as owners, according to Surety (2001). This "lack of experience" is of
greater concem with fast-track projects, where the Design-Build team is providing
a fixed price to the owner before the project is complete. The greater the lack of
experience of the contractor, the more uncertain the fixed price will be.
Surety (2001) stated that the partnership of designer and contractor carries a
number of inherent risks. First, there is some potential for conflicts of interest.
Since the design professionals are part of a team that has an interest in
deiivering the project at the least cost, there is often pressure to design only to a
minimum level that will satisfy contractual requirements.
Second, unless the terms of the partnership are clearly delineated, there is a
potential for confusion and/or probiems during project administration. The terms
and lines of responsibiiity should be clearly established upon project team
formation, particularly if the designer and the contractor have never worked
together.
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2.1.5.3

Designer and Architect's Risks Under a Design-Build Contract

The Design-Build contracts in which the contractor takes the leadership
among the members involved are commonly called Contractor-Led-Design-Build,
according to Quatman (2001). Contractor-Led-Design-Build contracts account
for over 50% of all Design-Build work. Design firms do most of their part of the
work as a subcontractor or consultant to a construction contractor. Design firms
must consider additional issues since they are under some risks when acting as
a subcontractor.
Quatman (2001) summarized some of the risks that Designers and Architects
face when dealing with Design-Build contracting method. He stated that in some
states, it is illegal for a contractor to provide both design and construction under
one contract, unless the contractor is licensed to practice architecture or
engineering in that state. Therefore, it is a violation of state licensing laws to
enable or to assist an unlicensed party in the practice of architecture or
engineering. If the architect or engineering firm acts as a subcontractor to an
unlicensed contractor, it is possible that the state licensing board could impose
sanctions against the architect or engineering firm for assisting someone in the
unauthorized practice of a licensed profession.
If the contractor is not licensed in a state where such a license is required, the
contract is usually illegal. Even though the design firm may be properly licensed
in that state and have a valid subcontract, there is nothing to assure that the
general contractor will pay them since he cannot collect from the owner, due to
an illegal prime contract.
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When a design finn is acting as a subcontractor to a bonded contractor, it is
important for the designer to ask for and to review a copy of the payment bond.
In some cases, payment bonds cover only "labor, materials, or construction
equipment.” Professional architectural services may not be considered “labor or
material." Review of the payment bond allows a firm to be certain that the bond
covers “professional services,” or the firm may be at risk of non-payment with no
ability to recover against the surety bond.
Finally, Quatman said that the "pay when paid" clause is another risk that
designers and architects face. This clause states that a general contractor will
pay its subcontractor, in this case the design firm, within a specified time after the
owner pays the general contractor. A variation is the “pay if paid” clause, which
states the contractors will only pay their subcontractors when the owner pays
them. This will put the entire risk on the subcontractor if the owner never pays
the contractor.
2.1.6 Current Roles on Design-Build Projects
2.1.6.1

Owner's Role

Greenberg and Loulakis (2001) mentioned that the owners provide the
Design-Build companies with the information necessary for them to perform their
tasks. The owner's agreement with the Design-Build team must be dear, with
respect to the roles of each part involved. The owner must follow all contractual
agreements. They must also identify specific performance standards and
deadiines, which must be met by the Design-Build contractor.
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If an owner has identified specific performance standards that can be
objectively measured, the Design-Build contractor must satisfy those standards
as well. To avoid any confusion, specific performance standards must be set
forth in an exhibit entitled, “Performance Standard Requirements” (Greenberg &
Loulakis, 2001).
According to Greenberg and Louiakis (2001), when an owner disputes the
Design-Build team entitlement to a change order and then expects the DesignBuilder to perform the changed work, the Design-Build team's cash flow and
ability to complete the work will be hampered, if the owner fails to pay for the
disputed services. Therefore, the DBIA’s Standard Form of Standard Conditions
provides a balanced approach, whereby the Design-Build team performs the
services, but the owner only pays pay 50% of the Design-Build team's
reasonably estimated direct costs of performing such services until the dispute is
settled.
2.1.6.2

Contractor’s Role

The role of contractors at the Design-Build Method is dependent on
contractual agreement. Contractor-Led-Design-Build is the method where the
construction company leads the Design-Build contract and is responsible for the
construction management process.
The Design-Build team then subcontracts out professional services, such as
architecture and engineering, to other firms. They become partners on the
specific task, which is different from the traditional method of Design-Bid-Build,
where they sometimes work as "adversaries."
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The Design-Build team must be aware of specific responsibilities when
working on a Contractor-Led-Design-Buiid project. If there is something wrong or
if there are any claims, the contractor wili be completely and fully responsible.
2.1.6.3

Designer’s Role

Friedlander (2001) stated that a significant portion of Design-Build projects in
the United States today are structured with a construction company as the lead
member of the team and the design professional in the role of a subcontractor. A
great deal of interest has arisen about a reverse structure: Designer-LedDesign-Build contracts. This model is not new or unusual. There are historical
examples in the past centuries, when the Master Builders were the designers
leading the construction project.
In its most basic form, Designer-Led-Design-Buiid scenario is simply the
reverse of Contractor-Led-Design-Build. However, many design firms have
chosen a variation of this theme and have formed separate Design-Build
companies, intending to serve as the lead entities. This company then enters a
contract with the owner and subcontracts out other professional services to the
design firm and construction services to a general contractor (Friedlander, 2001).
According to Friedlander (2001), this organization enables the design firm to
act as the construction manager and to have the responsibility of dealing with the
problems encountered during the project. The designer is required to have
reasonabie project management experience to deal better with this task. It is
important to point out that a Design-Build firm and contractor must work as a
team toward a common goal.
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Friedlander (2001) also said that in the Contractor-Led-Design-Build scenario,
if probiems arise, the Design-Build entity is entirely responsible. It is the
responsibility of the manager to determine how iiability will be shared among the
entire Design-Build team.
2.1.6.4

Architect's Role

Daniels (2001) said that the role of architects in Design-Build is often
nebulous. The problem is to know whether they are consultants, subcontractors,
or joint-venture partners. The roie of the architects varies from the type of
Design-Build contract. Under an Architect-Led-Design-Build scenario, an
architectural firm manages the project. This scenario is becoming more
common.
Some architects are embracing both the opportunities and the risks. This
attitude gives them greater control of the project and larger profits. Some people
feel that those who prepare the drawings, the design, and the specifications are
the best people to coordinate the project because they know what to expect
(Daniels, 2001).
According to Daniels (2001), the major problem encountered by architects
under the Architect-Led-Design Build scenario is the lack of knowledge regarding
management issues, such as scheduling and budgeting. These are not usually
taught in architecture schools and are keys to managing the work.
In the Contractor-Led-Design-Build scenario, the architect's role is quite
different. The architect works as a "subcontractor" for the general contractor who
manages the entire project. The architect and general contractor become
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partners, but architects rarely have the responsibility of coordinating the project
(Daniels, 2001).
2.1.7

Barriers to Design-Build

The barriers to Design-Buiid projects present challenges for owners and
practitioners who want to gain the advantages of this project delivery method.
The barriers fall within these five areas:
# Cultural Barriers
#

Legal Barriers

#

Educational Barriers

# Technical Barriers
#

Financial Barriers
2.1.7.1

Cultural Barriers

Beard et al. (2001) stated that the fear of change by traditional owners and
practitioners was one of the cultural barriers to Design-Build for both public and
private sector industries. There is a lack of recognition of Design-Build
contractors as a profession or discipline. There are concems about gaining
responsibility/liability versus giving up control, and that there may be a loss of
independence when working in concert with designer or constructor, as well as
Design-Build may change the designer's or the constructor's legal relationship
with the owner.
2.1.7.2

Legal Barriers

Beard et ai. (2001) said that inflexible procurement laws not allowing the
purchase of integrated services or precluding the use of other than low-first-cost-
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based procurement are some of the legal barriers to Design-Build. There are
other legal barriers, including:
•

Licensing statutes that go beyond individuai practice competency and
protection of health and safety issues, to affect business practices

•

Building, zoning, and fire code processes suited to traditional DesignBid-Build

•

Permitting procedures based on the linear Design-Bid-Build process
which do not accommodate phased or systems-oriented project
management
2.1.7.3

Educational Barriers

According to Beard et al. (2001), architecture, engineering, and construction
departments within universities and colleges are usually focused on singlediscipline training. Only a few emphasize cross-discipline training. The single
discipline programs concentrate on the contribution of the single-discipline and
may not teach the overall process of project delivery or a facility life cycle. In
addition, the student activity groups may perpetuate the culture of the single
discipline, rather than emphasizing the need for collaborative teams.
2.1.7.4

Technical Barriers

Beard et al. (2001) said that the informational approach for Design-Build by
the producers of products and assemblies has not changed. The existing
formats and classification systems do not meet the pre-design needs of
integrated services delivery. Different approaches to quality and innovation are
possible with Design-Build, but Architect-Engineers are unsure how to stimulate
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increased quality and innovation through design criteria, incentives,
disincentives, and other measures.
2.1.7.5

Financial Barriers

Bonding and insurance companies are still in the process of creating products
for Design-Build, according to Beard et al. (2001). Lending institutions, reviewing
small and midsize projects, may be unfamiliar with the Design-Build process and
may require construction drawings before approval or financing. Funding for
federal and state construction projects may hinge on approval of design before
appropriation of construction monies. The standard industrial classification
system, now known as North American Industry Classification System (NAICS),
was developed to represent business establishments fairly in America. There is
currently no NAICS code for Design-Build contractors to mark when encoding the
census of construction industry forms.
2.1.8

Design-Build Construction Sins

Osbom (2000) summarized the most commonly encountered problems in
Design-Build, which led to project delays, and cost overruns. These problems
are:
1. Lack of focus up Front
2. Failure to choose the best method of project delivery
3. Failure to assemble the right project team
4. Failure to coordinate the project team
5. Failure to provide a method of changing the scope, price, or schedule
6. Failure to truly understand local conditions
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7. No accurate schedule or too elaborate a schedule
8. No periodic meetings, failure to keep minutes
9. No vision on dispute resolution
10. Failure to recognize that quality still wins the day
Osbom (2000) stated that early communications among owner, design
professional, and contractor will lead to fewer unknowns, and that changes in
scope of the project and type of installation being undertaken can be readily
made, given that information is available. The lack of focus is the leading issue,
even with the early involvement of the entire project team. The negatives of
moving ahead too quickly in the beginning involve risks in proceeding without a
full design and inherent risks that fast tracking is merely speeding ahead without
a road map. Many project owners decide to use Design-Build without
considering, in detail, whether it is the method best suited to their project. The
owner must also examine the individual members of the Design-Build team to
make sure that they have the right experience and expertise. It is necessary to
set up a clear dispute resolution procedure prior to commencing the project.

2.2.

Comparison of Design-Build with Other Contracting Methods

The use of Design-Build has increased impressively in the United States
recently. Konchar and Sanvido (1998) stated that back in 1996, Design-Build
was already recognized for use in over half of the 50 U.S. states. At that time, it
accounted for over 24% of the $286 billion of nonresidential construction put in
place.
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Ernzen and Schexnayder (2000) performed a study, regarding the
experiences of one construction company with Design-Build and also analyzed
the company's labor cost risk, based on a case study of two similar projects. The
results reached indicated that Design-Build allowed the company to achieve
lower labor costs, although it created more risks through greater fluctuations in
quantities and productivity. The profit margins were also investigated, and
Design-Build resulted in cumulative profit margins 3.5% greater than those for
non-Design-Build profit margins. The reasons for the increased profits were as
following:
•

Better control of the project

# Teamwork, including people knowledgeable in construction
#

Less competition

*

Negotiated, rather than low bid, contracts

•

Higher fees to compensate for higher risk

•

Greater design and construction production efficiency (Ernzen &
Schexnayder, 2000)

Konchar and Sanvido (1998) compared the cost, schedule, and quality
performance of the three principal project delivery systems used in the United
States at that time, using project-specific data collected from 351 U.S. building
projects. Design-Build, Design-Bid-Build and Construction Management at Risk
were analyzed. In terms of unit cost, the projects that used Design-Build are at
least 6.1% less than Design-Bid-build and 4.5% less than Construction
Management at Risk. The effects of the project delivery system, in terms of
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construction speed, showed that Design-Build projects are at least 12% faster
than Design-Bid-Build and 7% faster than Construction Management at Risk
projects. The delivery speed analysis showed that Design-Build projects are at
least 33.5% faster than Design-Bid-Build projects and 23.5% faster than
Construction Management at Risk projects. This study showed that Design-Build
projects can accomplish considerably improved costs and schedule advantages.
Emzen et al. (1999) performed a comparative study of the Design-Build and
Non-Design-Build project delivery experiences of one construction company in
order to measure the advantages and disadvantages of the delivery methods.
Five categories were selected to measure the advantages and disadvantages of
both delivery methods: business practices, employee satisfaction, safety, labor
costs, and profit margins. The development and maintenance of the team
harmony, well-defined team member roles, and relationships were defined as key
to a successful Design-Build project.
The comparison of the company's safety records for the different delivery
systems suggested an increase in minor accidents and yet a decrease in major
accidents when using Design-Build. According to the study, increased minor
accidents are associated with decreased planning time for field activities, and
increased design input regarding safety is associated with decreased major
accidents. It is also acknowledged that many other project-specific factors could
account for these differences in values that were not investigated. The profit
margins for industrial building projects were 3% higher than heavy-highway
projects when using Design-Build delivery method (Emzen et al., 1999).
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2.3.

Design-Build in the Public Sector

Lately, the use of Design-Build in the public sector has been discussed
broadly. Smith (1994) pointed out that Design-Build could be effective when the
owner has a clearly defined project scope. This approach has been extensively
used in the private sector, and presents some benefits to the owner. The major
benefits are the following: reduced claims through single source responsibility,
lowered project delivery time, innovative design, and reduced project cost. The
project delivery time can be lowered by 10 to 30 percent, and the design and
construction professionals can work together to creatively solve assorted design
and construction problems, as they work for their mutual benefit. Design-Build
can reduce the project cost as well, caused by the reduction in the delivery time,
design and construction efforts, and claims (Smith, 1994).
Hovet (1994) refers to Design-Build as an advantageous tool for the state of
Oregon to maximize the return on public funds when using it as the delivery
method for the procurement of public construction contracts. Complicated
improvement projects can benefit by Design-Build since it offers the decision
makers a delivery method that examines all the costs inherent in a project from
preliminary design through the life of the improvement. Consequently, both
public agencies and the taxpayers can benefit from Design-Build (Hovet, 1994).
Samelson and Rolstad (1999) stated that Design-Build facilitates quality
construction. The constructor brings to the project the knowledge of the latest
construction means and methods and includes them in the design, and at the
same time, the designer is available to resolve constructability issues during the
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design process. Nevertheless, Samelson and Rolstad (1999) suggested that
there are several barriers for the use of Design-Build in government contracting.
One of the biggest obstacles is the need for an authorizing statute that allows the
use of Design-Build instead of the traditional contracting method.
2.3.1

Public Sector Owner Analysis

The possibility of using Design-Build in the public sector generated an
opportunity for studying the owners' attitudes regarding this alternative
procurement method. Songer and Molenaar (1996) analyzed owners' DesignBuild selection attitudes and also compared private and public selection
considerations. A survey questionnaire was developed and distributed to 290
owner organizations, and a final total of 108 responses was qualified for analysis.
The survey population characteristics are shown in Figure 2-2 and 2-3.

Private

Public

Figure 2-2

Survey Population Characteristics: Sector Type (Songer &
Molenaar, 1996)
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Figure 2-3

Survey Population Characteristics: Construction Type (Songer &
Molenaar, 1996)

The data collection was based on seven selection factors (Table 2-1), which
were ranked based on the owner’s experience. The Design-Build selection
factors were ranked from 1 to 7 with 1 being the most important (Songer &
Molenaar, 1996).

Table 2-1

Design-Build Selection Factors and Definitions (Songer &
Molenaar, 1996)

Selection Factor

Definition

Establish cost

Secure a project cost before the start of detailed design

Reduce cost

Decrease the overall project cost as compared to other
procurement methods (design-bid-build, construction
management, etc.)

Establish schedule

Secure a project schedule before the start of detailed design

Shorten duration

Decrease the overall project completion time as compared to
other procurement methods (design-bid-build, construction
management, etc.)

Reduce claims

Decrease litigation due to separate design and construction
entities

Large project size /
complexity

The project's shear magnitude is too complex to be mnged
through multiple contracts

Constructability /
innovation

Introduce construction knowledge into design early in the
process
______
________
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The selection factors were sorted by mean score. The overall ranking of the
selection factors is shown in Figure 2-4. The results of the survey demonstrate
that the primary reason that owners choose Design-Build contracting method is
to shorten duration. The project size/complexity is not a strong factor that makes
owners choose Design-Build, according to Songer and Molenaar (1996). It is
important to mention that all the factors scored at least one number 1 ranking.
Consequently, owners select Design-Build to reduce the project duration,
although for specific projects, the motivation for choosing it may be to establish
cost, to reduce claims, to establish schedule, or any of the others.

Large Project Size/ Complexity
Reduce Claims
w

Establish Schedule

o
g

Constructability / Innovation

c
0

Reduce Cost

1

Establish Cost

(D

W

Shorten Duration

0

Figure 2-4

2

3
4
5
Mean rank

Selection Factor Rankings (Songer & Molenaar, 1996)

The results of the survey done by Songer and Molenaar (1996) show that
public owners choose Design-Build more often to reduce claims (Figure 2-5).
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This is due to the fact that lawsuits are notably more burdensome to deal with in
the public sector than in the private sector.

Large Project Size/ Complexity
Reduce Claims
Establish Schedule
12

Î

Constructability / Innovation

i2

Reduce Cost

C
0

1

Establish Cost

g

Shorten Duration
0
[Private

Figure 2-5

□ Public

2

3
4
5
Mean Rank

Comparison of Public and Private Responses (Songer & Molenaar,
1996)

Therefore, other than the reduction of claims, the attitudes of private and
public sector owner when selecting Design-Build are consistent (Songer &
Molenaar, 1996). Table 2-2 shows the combined scores and rankings and the
scores and rankings for both private and public sector owners. It is possible to
visualize a slight difference between the responses of the public and private
sector. To establish the schedule is significantly more important for the private
sector than it is for the public sector, and the possibility of reducing the number of
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daims is ranked higher for the public agencies than it is for the private
companies.

Table 2-2

Comparison of Public and Private Responses (Songer & Molenaar,
1996)

Selection Factor
Shorten duration
Establish cost
Reduce cost
Constructability / innovation
Establish schedule
Reduce claims
Large project size / complexity

Combined
Rank
Mean
1
2.48
2
3,26
3,82
3
4
3,94
5
3,99
4,58
6
7
5,92

Public
Mean
Rank
2,46
1
2
3,50
3
3,72
4
3,88
6
4,31
5
4,01
7
6,12

Private
Mean
Rank
1
2,53
2,85
2
4
4,00
5
4,05
3
3,45
5,55
6
7
5,58

Songer and Molenaar (1997) analyzed project characteristics and project
success criteria for public owners considering the use of Design-Build.
According to them, there are certain characteristics that affect Design-Build
project success more than others, and the understanding of these characteristics
is fundamental for improved public sector implementation of Design-Build. Table
2-3 shows the list of project success criteria developed by Songer and Molenaar
(1997).
Songer and Molenaar also defined the five conceptual phases of public sector
Design-Build:
1. Identify facilities for Design-Build
2. Perform project coordination
3. Develop request for proposal
4. Perform proposal evaluation
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5. Conduct contract administration

Table 2-3

Success Criteria and Definitions (Songer & Molenaar, 1997)

Definition

Success Criteria
On Budget

The project is completed at or under the contracted cost

On Schedule

The project is completed on or before the contracted finish date

Meets Specifications
Conforms to User's
Expectations
High Quality of
Workmanship
Minimizes Construction
Aggravation

The completed project meets or exceeds all tecnical performance
specifications provided by the owner.
The completed project meets or exceeds the user's envisioned
functional goals (fitness for purpose).
The completed project meets or exceeds the accepted standards
of workmanship in all areas.
The construction process does not unduly burden the owner's
project management staff.

A questionnaire was prepared and sent to public sector agencies, aiming to
produce a rank order of importance for both success criteria and project
characteristics. The distribution of these agencies is shown on Figure 2-6.

Local

Federal

Figure 2-6

Type of Agency Represented (Songer & Molenaar, 1997)

Figure 2-7 represents the primary types of construction projects of these
agencies: building, heavy and highway, industrial, or other (Radar Facilities and
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Public Utilities). It is clear that the majority of the projects consist of building
construction, followed by industrial construction, and heavy and highway
construction. The Public sector owners who participated in the study believed
that staying on budget is the most important aspect for a project success,
followed by conforming to user’s expectations and staying on schedule. Figure
2-8 shows the results for the success criteria, where 1 is the “most important
aspect” and 7 is the “least important aspect.”

Industrial

Other

6%

Heavy &
Highway

4%
Building

87%

Figure 2-7

Type of Construction Represented (Songer & Molenaar, 1997)
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The project characteristics critical for a successful implementation of DesignBuild in the public sector are listed in Table 2-4 (Songer & Molenaar, 1997).

Table 2-4

Appropriate Project Characteristics and Definitions (Songer &
Molenaar,1997)

Project
Characteristics

Definition

Well-Defined Scope

The owner has a precise understanding of the project scope before it is
submitted to the Design-Build Team

Established Budget

The project has a fixed cost before it is submitted to the Design-Build
Team

Established Completion
Date

The project has a fixed schedule of finish date before it is submitted to
the Design-Build Team

Standard Design
Specifications

The project can utilize design specifiactions similar to existing projects.

Technologically Advanced

The project uses unique or specialized building techniques (e.g., a
sewage treatment plant or industrial production plant)

Owner's Construction
Sophistication

The owner has the ability to precisely define the project scope, either
with his in-house staff or with a preconstruction consultant

Adequate Owner Staffing

The owner has a project manager or staff that can be dedicated to this
specific Design-Build project

Owner's Risk Aversion

The owner prefers to shift some of the traditional risks (e.g., design
errors and omissions) to the Design-Builder

Owner's Willingness To
Forego Design Input

The owner is willing to give up a large amount of design input after
Design-Builder selection

Current State of the
Market

The amount of work available in the area and the bidding climate
therein

Availability of DesignBuilders

The number of local designers, contractors, and Design-Build firms with
experience

Size of Project

The size and dollar amount of a project as compared to others
available for Design-Builders

Type of Contract

Whether the project is being awarded as lump sum, unit price, costplus, guaranteed maximum price, fixed fee, or other

Shared Understanding of
Scope

The owner and Design-Builder share a clear understanding of
functional and technical performance required in the finished project

Alternative Financing
Options

The project is using or can utilize third party finacing (e.g.,
build/operate/transfer)
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Figure 2-9 shows the appropriate project characteristics ranking found on this
research. It clearly demonstrates the importance of a well-defined scope and the
shared understanding of the scope for the owners surveyed by Songer and
Molenaar (1997).
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The year of 1996 represented a big step in public sector Design-Build
evolution. The Federal Acquisition Form Act was implemented, enabling the
federal authorities to engage in Design-Build projects (Songer & Molenaar,
1999).
Songer and Molenaar (1999) stated that Design-Build is facing expressive
growth both in private and public sector. They recognized that this meaningful
growth and the changes in federal procurement laws needed investigation,
formalization, and development of new Design-Build guidelines and practices.
Table 2-5 shows significant milestones for the implementation of Design-Build in
the public sector, from the late 1980s until 1996 (Songer & Molenaar, 1999).

Table 2-5

Significant Milestones in Public Sector Design-Build (Songer

& Molenaar, 1999)
Year

Significant Milestone

1985

The U.S. Navy began awarding Design-Build contracts under the
Newport Design-Build method

1986

The U.S. Postal Service had tried three Deign-Build projects and
had 24 more slated to start

1987

Section 204 of the Water Quality Act (Public law 100-4) allowed
the Environmental Protection Agency to fund Desig-Build projets

1987

The General Services Administration developed a Design-Build
model contract for the agency

1992

In 1992, the Federal Tranportation Authorithy announced the
Design-Build Turnkey Demonstration Program for 10 pilot projects

1993

1996

The Design-Build Institute of America is established with a purpose
of influencing federal and state licensing laws to facilitate DesignBuild
The Federal Acquisition Reform Act of 1996 was signed into law,
giving federal authorities legal authority to engage in Design-Build
projects
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Songer and Molenaar (1999) investigated 104 completed public sector
Design-Build projects, in order to analyze the current practice, agency concerns,
project performance, and procurement methods for Design-Build. Figure 2-10
shows the type of agency interviewed by Songer and Molenaar (1999). The
majority of the agencies investigated belonged to the federal sector, local
agencies represented a smaller amount, and state agencies accounted for only
9% of the agencies studied.

Local
16%
State

— ;—

Federal
75%

Figure 2-10 Survey Population Characteristics: Agency Type (Songer &
Molenaar, 1999)

Figure 2-11 represents the different types of construction of the projects
investigated: heavy, highway, industrial, building, and environmental.
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- Highway
5%
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Figure 2-11

Survey Population Characteristics: Construction Type (Songer &
Molenaar, 1999)

According to this survey, 70% of the owners had experience with less than
three Design-Build projects, and for 35% of the owners, it was their first DesignBuild project. This demonstrates the low level of experience with Design-Build of
the owners involved in this survey.
Songer and Molenaar (1999) also analyzed the selection method used by the
agencies. According to them, the selection of the Design-Build team can be
based exclusively on qualifications, exclusively on price, or on a combination of
price and qualifications. This selection occurs through a weighted score system.
Figure 2-12 illustrates the selection methods used by the agencies surveyed.
The combination of price and qualifications was used in 67% of the projects
executed by the agencies surveyed.
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Solely Price
20%
Solely
Qualification
Combination

13%

67%

Figure 2-12

Design-Build Team Selection: Method of Selection (Songer &
Molenaar, 1999)

The prequalification of Design-Build team was done by 55% of the agencies,
as displayed in Figure 2-13. The prequalification shortens the list of possible
bidders, as well as increases the competition among the potential Design-Build
teams for the project (Songer & Molenaar, 1999).

No PreQual ifica tiongg 0^^0
45%
^

Figure 2-13

^

Pre— Qualification
55%

Design-Build Team Selection: Prequalification (Songer &
Molenaar, 1999)
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The survey performed by Songer and Molenaar (1999) suggested that,
although the public sector industry is selecting Design-Build teams with less
design completed, they continue to use a lump-sum contract (Figure 2-14). The
Design-Build team must be committed to a fixed price early in the design
process; therefore, owners must be aware that some adjustments of the scope
may be necessary and that the design parameters must be more flexible.
Songer and Molenaar (1999) suggested that the scope flexibility should be
clearly defined in the Request for Proposals stage (RPR); thus the owner can
handle the process effectively. The low level of design completion at the time of
the contract led to 43% of the contracts being awarded in a negotiated manner
(Figure 2-15). This means the Design-Build team can offer a fixed price early in
the process, although negotiation of this price may be required due to the low
level of design completion at that time (Songer & Molenaar, 1999).

Cost Plus
2%

Cost Plus
Guaranteed
Max.
10%

Lump Sum
88%

Figure 2-14

Design-Build Contracts: Type of Contract (Songer & Molenaar,
1999)
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Negotiated
43%
Competitive
57%

Figure 2-15

Design-Build Contracts: Method of Award (Songer & Molenaar,
1999)

The current cost, schedule, and quality measures are graphically illustrated in
Figure 2-16. On the top left, the budget performance of the projects was plotted,
followed by the schedule performance on the top right. The number of projects
that conformed to expectations and the administrative burden are displayed on
the graphs located in the second row of the figure. Finally, the owners’
expectations graph is displayed in the bottom of the figure.
The project cost and schedule performance was excellent when the entities
used Design-Build. The owners’ overall expectations were met or exceeded.
However, the administration burden results were not as encouraging. The high
burden can be attributed to the fact that 34% of the owners had never used
Design-Build on their projects before, and 69% had performed less than three
Design-Build projects. Lastly, owners' overall satisfaction was excellent (Songer
& Molenaar, 1999).
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2.3.2 Design-Build Process
The American Consulting Engineers Council, ACEC (1994), stated DesignBuild was an alternative project delivery process that could be used in certain
circumstances for private and public projects. For public sector projects, ACEC
(1994) suggested that the public agency should use a two-step procurement and
implementation process. This two-step process would be the one that best
protects the interests of the owner. The steps would be as follows:
1. Selection of Owner's Design Professional
2. Selection of Design-Build Team
The owner should hire a registered design professional who would then
prepare design criteria, analyses, reports, and cost estimates for the proposed
project. The design professional would also be responsible for the design
package that the owner would use for the Request for Proposals stage, as well
as provide technical advice, construction review services, and professional
expertise in support of the owner throughout the design and construction phase.
The Design-Build team should be selected as a result of a solicited proposal,
based on the criteria developed by the owner’s design professional (ACEC,
1994). The two-step process suggested by ACEC (1994) is illustrated on Figure
2-17.
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Owner

Owner Selects
Design Professional
fDP^

DP Develops Project
Design Requirements

Owner Selects
Design-Build Team

Design-Build Team
Completes Design
and Construction

Owner's DP
Provides
Oversight and
Support
Services

Completed Project

Figure 2-17 Two-Step Design-Build Process (ACEC, 1994)

The selection of the Design-Build team is an arguable process. The
Associated General Contractors (AGC, 1999) suggested another Two-Step
process that the owners could use to select the Design-Build Team. In this TwoStep process, a solicitation would be issued, intending to notify potential DesignBuild teams that the owner is procuring a particular project using Design-Build.
The first step wouid be the Request for Qualifications (RFQ), where information
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is requested from interested companies to enable the owner to determine which
firms are most qualified to construct the project. The firms that answered to the
Request for Qualifications would be reviewed and ranked, in accordance to the
criteria provided in the solicitation. The most qualified teams would be requested
to provide a more detailed proposal in step two. The number of Design-Build
teams selected to participate in the second phase of the process would depend
on the size and nature of the competition and the qualifications of the teams.
This number could vary between three and five teams.
The Step Two would consist of the Request for Proposals (RFP), which would
be much more detailed than the Request for Qualifications. In this phase, the
owner should provide a more definitive project description, and the Design-Build
teams would respond by providing detailed pricing, technical, past experience,
and other pertinent data. In addition to that, some preliminary design might be
required to define the proposed solution to the owner’s program requirements.
An interview would be applicable for the top three ranked firms, based on the
written information and reference checks. As a result, the Design-Build team
determined to provide the best value to the owner would be awarded the contract
(AGC, 1999).
The evaluation factors used to make the final contractor selection vary,
depending upon the owner and the project. AGC (1999) states that, generally,
some combination of the score received for the design element and the price are
used to select the winning proposal. In this method, a weighting system would
be used to the design element of the proposal in which points would be assigned
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to different parts of the design. The RFP would specify which factors would be
more heavily weighted. The selection process could also require the DesignBuild teams to make an oral presentation, which would be factored in the final
selection decision. After the design proposal was scored, the price would be
added into the mix. The score from the design part would be applied to the price,
and the resulting number would be used to select the winner (AGC, 1999).
An alternative to this method would be the “modified low bid,” where the
proposals would be evaluated to determine whether they met the design criteria
established in the RFP, and a technical evaluation would be made without
considering the price. The proposals that do not meet the design standards
would be eliminated, and the award would be given to the lowest bidder (AGC,
1999).
2.3.3 Public Sector Design-Build Obstacles
The use of Design-Build in the public sector is a controversial topic, and still
presents some obstacles that need to be overcome (Quatman, 2001). The
contractors need to adapt to Design-Build, and the public agencies and their staff
need to fully understand how this method works and how to hire Design-Build
teams.
AGC (1999) suggested that although Design-Build is viewed as a project
delivery system that provides solutions to many of their problems, it might not be
suitable for every project. According to AGC (1999), the preservation of the
honesty of the selection and contract award process in the public sector is an
important concem for taxpayers, agencies, and contractors. AGC (1999) stated
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that the potential for manipulation of any selection process is a serious concem,
and it requires a certain amount of flexibility. However, it should be objective as
well as practical, and all the parties involved should know the process used for
evaluation and measurement of the proposals.
Friedlander (1997) identified the legal and business issues exclusive to
Design-Build, as opposed to traditional Design-Bid-Build method. The legal
issues were then placed into the following categories;
•

The relationships and loyalties among the parties

•

The design professional’s standard of care

•

Performance warranties

•

Entitlement to change orders

•

Licensing problems

•

Insurance/Bonding problems

•

Conflicts with competitive bidding laws

According to Friedander (1997), owners can no longer rely on design
professionals to protect them from defects or variations in the contractors’ work.
They could either closely monitor the projects or else hire consultants to act as
their representatives. Friedlander (1997) also mentioned that some statutes and
regulations absolutely require competitive bidding on the basis of price, which
represents a problem to Design-Build.
One of the major issues of Design-Build in the public sector is related to the
procurement laws. Quatman (2001) stated that state and local laws, regarding
Design-Build, have a tendency to fall within one of four categories:
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1. Laws that expressly prohibit Design-Build
2. Laws that create obstacles to Design-Build, but do not prohibit it
3. Laws that create no obstacles, despite the fact that they do not
expressly permit Design-Build
4. Laws that expressly permit Design-Build
The major part of the laws place obstacles for Design-Build, including
competitive bidding statutes, qualifications-based selection laws, appropriation
statutes, subcontractor listing statutes, laws that prohibit the award of a contract
to a general contractor, and licensing laws (Quatman, 2001).
Myers and Rubin (1995) affirmed that few laws expressly prohibit DesignBuild. Usually, there are no statutes that do not allow the commitment of a single
firm to provide both design and construction services for state and local
agencies. According to Myers and Rubin (1995), most states indirectly prohibit
the use of Design-Build by requiring separation of design and construction
services. In 1995, only thirteen states allowed Design-Build to a limited extent,
either by specified agencies on certain types of projects or by special legislation
(Myers & Rubin, 1995). It was therefore clear that the procurement laws
governing state and local projects restrain the use of Design-Build.
Samelson and Rolstad (1999) suggested that public agencies should not
assume that they are prohibited from using Design-Build. The agencies and their
contracting partners should closely examine the authorizing statutes and
regulations, aiming to recognize any limitations on agencies' capability to realize
projects using the Design-Build process. Postma (2003) mentioned that public
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agencies are sometimes restricted from using Design-Build because of the
different state legislatures and procurement laws. These laws usually allow
Design-Build on a limited basis. Fisk (2003) stated that many states require
bidders to list subcontractors in their bids. This is a nearly impossible task in a
Design-Build contract since the project has not yet been designed.
A report on Contracting Business Interactive (2003) suggests that state
procurement laws continue to be an impediment to the use of Design-Build in the
public sector. Firms headquartered in the Middle Atlantic, Mountain, and North
Central regions of the United States are most likely to report that they will keep
out of public sector Design-Build due to state procurement laws.
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CHAPTER 3

DESIGN-BUILD IN SOUTHERN NEVADA
3.1.

Background

The traditional Design-Bid-Build method is commonly used by public agencies
for construction of their projects. In this method, contracts are awarded based on
the low-bid scenario. The current law makes the traditional method more viable
for use by public agencies, and the parties involved in the project feel more
comfortable when dealing with the typical legal issues during a project. Some of
these legal issues are licensing statutes, building, zoning, and fire code
processes, and permitting procedures, which are more suited to the traditional
Design-Bid-Build.
The use of Design-Build as an alternative to the traditional Design-Bid-Build
method faces some restrictions in several states regarding its eligibility and
viability. Nevada first implemented Design-Build in 1999 in its statutes, and
revised and improved it in 2001. Chapter 338 of the Nevada Revised Statutes
(NRS) deals with "Contracts Involving Design-Build Teams, Prime Contractors or
Nonprofit Organizations" for Public Works Projects in Nevada. Therefore, 1999
was a milestone to implementing public sector Design-Build in Nevada. Since
then, public entities in this state had another option to use for the construction of
their projects. Chapter 338 states that public agencies may contract with Design52
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Build teams, prime contractors, or nonprofit organizations for certain projects, as
well as provides procedures for selecting and awarding contracts to Design-Build
teams. Chapter 338 of the NRS is shown in Appendix B.

3.2.

Southern Nevada Agencies Contacted

Status quo analyses of the contracting methods used by the public agencies
in Southern Nevada to build their projects were performed in this research. The
major public agencies in Southern Nevada were contacted through several
meetings with some of the most qualified and experienced staff of each entity.
Table 3-1 lists the entities contacted and shows whether or not the agencies
have experience using the Design-Build contracting method. To date, only two
out of nine public agencies interviewed have used this method in Southem
Nevada. This table makes it clear that the majority of the local public agencies in
Southern Nevada do not feel comfortable using Design-Build contracting
methods for their projects.

Table 3-1

Southern Nevada Agencies Contacted

Agency
City of Mesquite
City of Henderson
City of North Las Vegas
Southern Nevada Water Authority
Clark County Public Works
City of Las Vegas
Clark County School District
Las Vegas Valley Water District
Nevada Department of Transportation

Design-Build Experience
Yes
No
No
No
No
Yes
No
No
No
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As shown in Table 3-1, only two agencies trusted the Design-Build method
enough to incorporate it in its projects: the City of Mesquite and the City of Las
Vegas. This number is relatively low, considering the amount of public works
projects done in the past years caused by the significant growth of this area
lately. By implementing Design-Build in the statutes in 1999, it was expected that
the number of agencies pursuing this method would be definitely higher than the
actual scenario. However, local agencies demonstrated some concerns
regarding the use of Design-Build. The agencies' common practices and
apprehensions will be discussed further in this chapter.
The Las Vegas Chapter of Associated General Contractors (AGC) was also
researched. Some of the concerns of the AGC were characterized in a
publication named "Position Statements Regarding Design-Build Public Works
Projects.” In fact, this document pointed out some problems that the use of
Design-Build in the public sector can cause. The AGC's considerations and
concerns are summarized later in this chapter.
3.2.1 City of Mesquite
The City of Mesquite was the pioneer in using Design-Build for the
construction of a public work project. The entity used Design-Build for the
construction of its new City Hall, with an initial estimated cost of $ 5 million. The
agency took advantage of the statutes' allowance of Design-Build and decided to
pursue this method for this project. Design-Build was suitable for the type of
project that Mesquite wanted to build, due to its uniqueness, although it was a
relatively small project. The process of selecting the Design-Build teams started
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in 1999, the same year that the Nevada Revised Statutes implemented the
Chapter 338. This short time illustrates the agency desire of using this new type
of contracting method. The contract was awarded to a Design-Build team from
Utah. Ultimately, the city was extremely satisfied with the outcomes of this
method.
The project ran smoothly with the construction starting on April 2000 and
finishing on January 2001. According to the city engineer, there were no change
orders in the entire project, and the few problems were solved in a timely
manner. This represents a great advantage of Design-Build. When the
construction and the design team are working together, it is more likely that the
problems will be solved more rapidly than in other cases. This represents time
and cost savings, less finger pointing, claims, and as a result, fewer problems in
the process.
One of the problems faced by the City of Mesquite was the lengthy period
from the date the project was advertised in the newspapers to the date the
contract was awarded, due to the statutes' requirements. This phase lasted four
months. The agency believed that this process could be shortened, as a way to
better use one of the Design-Build capabilities: to reduce the project duration.
This time frame between the date the entity decides to build a project and the
actual beginning of the project is crucial to use Design-Build in Nevada because
each local entity can contract with a Design-Build team only once each fiscal
year for new building construction if the project construction costs range from
$500,000 to $30 million. Determining the best time frame for its own selection

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

56
process would allow the agencies to administrate the contracts in a timely
manner. Thus, more projects could be performed using Design-Build. As an
example, if the agency needed to repair a water treatment facility in the first half
of a year, it would still have not only the second half but also the first half of the
next year, when Design-Build could be used again for a similar project.
Another problem in this process was the tremendous amount of work the
agency had in the initial phase. The agency had to assign all its engineering
personnel to prepare the Request for Qualifications, the Request for Proposals,
and to analyze and evaluate the proposals. The workload generated in this initial
phase forced the agency to relocate its entire engineering staff to this project.
This was possible only due to the low number of simultaneous projects handled
by the City of Mesquite. Relocating the entire agency personnel would be almost
impossible in any agency in the Las Vegas valley; thus, it would represent a
barrier to the use of this method.
The cost was not a factor in determining the winning proposals. An
evaluation of the teams was done using a score system. The scoring was based
on the following:
# Part 1: Introduction and Executive Summary (10points)
# Part 2: Design-Build Team Profile and Experience (30 points)
#

Part 3: Organizational and Technical Work Plan (30 points)

# Part 4: Existing Work Load (10 points)
# Part 5: Familiarity with the Area (10 points)
# Part 6: Miscellaneous (10 points)

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

57
The Design-Build team profile and experience, as well as the organizational
and technical work plan, had more weight than the others in the RFQ process.
Not just the experience with the construction of public buildings, but also the
team's experience with Design-Build is important for the successful completion of
such a project. Furthermore, the team’s approach to the project, regarding to
organizing the project team, phasing of the project, involving the City in design
and construction, and the members’ ability to work together on the City’s behalf,
is an essential aspects that must be evaluated. The score model used in the
Request for Qualifications stage is presented in Appendix C.
The agency selected five finalists to participate in the Request for Proposals
phase. The final proposals were divided into the following parts, with a total of
100 possible points:
•

Part 1: Restatement of Qualifications (5 points)

•

Part 2: Concept Plan and Design (20 points)

•

Part 3: Delivery Schedule, Phasing and Timeline (20 points)

•

Part 4: Technical and Innovative Alternatives and Ideas (15 points)

•

Part 5: Miscellaneous (5 points)

•

Part 6: Reference Review (20 points)

•

Part 7: Oral Presentation (15 points)

The site plan and design, building design, and the graphic representations
represented 20% of the total scores. These items are extremely important; given
that one of Design-Build characteristics is that it can be used when the project is
unique. Therefore, if a team can differentiate itself from the others with respect
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to concept plan and design, it satisfies one of the most important Design-Build
characteristics. Another relevant aspect of Design-Build deserves special
attention: delivery schedule, phasing, and timeline. Determining whether a team
can accomplish these requirements is vital if the agency wants to achieve one of
Design-Build advantages: to reduce the project duration.
Another form of evaluating the teams, the reference review, when a series of
interviews and on-site visits at previous projects were conducted, made it
possible to confirm whether the information provided by the team was correct.
This is important when evaluating the team's ability to successfully perform the
work required for the project. Lastly, an oral presentation of the teams was used.
This presentation allowed contact between the agency personnel and the
Design-Build team. This contact shows the capability of the team to interact with
the agency personnel and to communicate skillfully, another important aspect for
a successful project. The score model used in the Request for Proposals stage
is shown in Appendix D. The questions for the Design-Build finalists are
presented in Appendix E.
3.2.2

City of Henderson

The City of Henderson has never used Design-Build for its projects. The
most common contract method used consists of the traditional Design-Bid-Build.
The agency mentioned that, in the past, a variation of the traditional method was
used successfully for the construction of a 69 KV substation. This method
consisted of hiring a consultant who also worked as the construction manager to
develop the conceptual design, aiming to ensure quality and performance
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requirements. According to the agency, this method was successfully
completed. In fact, there were no change orders during the course of the project.
As a result, the absence of change orders made the project run smoothly,
reduced possible claims, and consequently, prevented undesirable delays in the
project.
The agency showed a concem regarding the way the statutes are written
because of the restrictions related to the type of project and its estimated cost.
Determining the price range of the projects using Design-Build may reduce the
agencies' chances of adopting this method when starting a new project.
However, the statutes' improvements in 2001, especially the estimated cost
factor, increased the possibilities of adopting Design-Build. The innovative
approach of this method and the agencies' lack of experience still preclude its
use, though.
3.2.3 City of North Las Vegas
The City of North Las Vegas has also never used Design-Build for any of its
public works projects. One concern is that the Nevada Revised Statutes are
extremely restrictive. It is important to notice that the statutes' requirements are
viewed as restrictive by the agencies interviewed and allegedly represent one of
the most important restrictions to Design-Build adoption by the public sector. In
addition to that, Design-Build is a new method, still not sufficiently known by the
agencies to be successfully implemented, as discussed before.
The agency stated that Design-Build would work nicely for large projects.
However, the restrictions set by the NRS for the cost of the projects, at least $30
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million, narrows the possibility of its use in Southem Nevada. Again, it is
important to mention that the statutes' requirements for the estimated cost of the
public work were reformulated and improved in 2001, allowing a larger number of
projects to consider using Design-Build.
For the construction of a $20 million water facility, for example, the City of
North Las Vegas could pursue Design-Build, as long as no other similar project
would use Design-Build in the same fiscal year. Another aspect of Design-Build
was raised as to its suitability for small projects. According to the agency, it
takes too much time and effort to gather a Design-Build team. Therefore, this
effort would not be worthwhile for small projects. This concern is justified,
especially for agencies that have never used Design-Build in the past. The lack
of experience with the method delays the process, and more effort is required in
the initial phase of the project.
3.2.4

Southem Nevada Water Authority

The Southem Nevada Water Authority showed great interest in this type of
contracting method, although it has also never used Design-Build in its projects.
The agency pointed out two main reasons that impede public owners from
adopting Design-Build for the construction of their projects.
The first reason is that the statutory requirements are still onerous; therefore,
there is a fear of trying a new method, which was still untested by other local
agencies. Secondarily, the procedures for selecting and awarding projects using
the traditional method are already set. This means that a lot of initial effort would
be necessary to implement a new method. In addition to that, by changing the
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direction from the traditional competitive bidding practice, which the agencies are
comfortable with, the agency would take on some risks commonly associated
with a new and innovative contracting method.
Therefore, in fast-paced growing regions such as Southern Nevada, which
require the projects to be performed in a rapid way, adopting a new and still
uncertain method would represent a great risk for the agencies. In addition to
that, despite its amazing growth, Nevada is a "small state," yet, and Design-Build
is still too advanced for the state's mind set.
3.2.5

Clark County Public Works

The Clark County Public Works has never used Design-Build in any of its
projects. According to this agency, the NRS, regarding the use of Design-Build
by public sector agencies, are too restrictive. Again, this represents a common
concern among the agencies interviewed. The time frame between the
publication and the award date, as required by the statutes, was pointed out as
being extremely long. Thus, the statutes’ requirements make the initial phase of
the Design-Build process tremendously drawn out, which represents one
disadvantage for this method.
An example of how Design-Build could be effectively used was given: the
construction of a detention basin. Detention basins are usually located in remote
areas. More importantly, there are no existing underground utilities, which
represent a source of possible change orders, and generally the Southem
Nevada soil type does not represent a great concem for this sort of project.
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Consequently, Design-Build could be an effective method to be used for this type
of project.
In addition to that, according to this agency, the legislation of other states
could be used as examples for Nevada, especially from those states that have
successfully used Design-Build in their public works projects. It would be
important to analyze the use of Design-Build in other states and to study the
statutes’ requirements for these states. As a result, this would make it possible
to evaluate whether the NRS are too restrictive or if the local agencies are
resistant to this method.
3.2.6 Clark County School District
The Clark County School District, as the majority of the agencies interviewed,
has never used Design-Build in its projects. Design-Build was defined as a
laborious and costly process; thus it does not fit perfectly within the agency’s
needs. In other words, the Clark County School District has a list of pre-qualified
contractors, and its projects are already designed. Therefore, it would be neither
cost nor time effective to choose this method due to the fact that the agency
always has the designs ready upfront.
Design-Build should be considered more for other types of work and smaller
projects as well, such as mechanical, plumbing, roofing, lighting, rehab
modemization work, and parking lot paving operations. The agency believed that
this could be a possible market for the Design-Build method. In other words,
Design-Build has a potential that is not being fully utilized.
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The agency was asked if it had actually proposed improvements to the
statutes, hoping to make it more feasible for the School District to adopt DesignBuild. Each public body has a limited number of Bill Draft Requests (BDR) that it
can propose each year as a way to improve the statutes. The agency would not
use it for Design-Build since it has only four Bill Draft Requests per year, and the
focus of the School District is on education; thus, all the BDR Inevitably go to
education. The process of implementing the statutes starts at the agency level.
Therefore, if an agency feels that the use of Design-Build would represent
tremendous schedule reduction and cost savings, it should propose changes that
would fit its interests.
If the statutes were less restrictive and written in a different way, small jobs
suitable for Design-Build, such as the aforementioned projects, could be
performed without the burden of advertising, qualifications, and proposal
processes. Again, it is important to analyze what the current practice is in other
regions of the United States and to check in which aspects other states' statutes
differ from NRS.
3.2.7 Las Vegas Valley Water District
The Las Vegas Valley Water District was not different from the majority of the
agencies interviewed. It has never used Design-Build, although it used a
variation of the traditional Design-Bid-Build in the past for the construction of two
pipelines.
The Southem Nevada area faced tremendous growth in the past years. This
growth does not allow for any errors to occur, and the agencies have to finish
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their projects on a tight schedule. As a result, there is a need for construction
projects, such as pipelines, sewer lines, water treatment plants, and wastewater
treatment plants. These projects have to be done in a fast and effective way to
efficiently support this continuous growth.
However, the local market still does not accept the idea of adopting a different
contracting method, such as Design-Build, and there is not a real push for this
method to be adopted by local public agencies. The suitability of Design-Build in
communities with a growth rate as large as Southern Nevada’s was an important
issue raised by the agency and is discussed further in Chapter 4.
3.2.8

City of Las Vegas

The City of Las Vegas demonstrated great interest regarding the use of
Design-Build in its public works projects. The City is utilizing Design-Build for the
construction of the Office District Parking Garage. The estimated project cost is
$14.5 million. In this case, any Design-Build team submitting a proposal
exceeding $16 million would not be considered.
The agency decided to utilize Design-Build for the construction of this new
facility because it determined that this method would be more efficient and faster
than the traditional Design-Bid-Build method. The City hired an owner's
representative, whose responsibilities include the following:
1. Provide bridging documents (Appendix A), which serve as the building
program and include the schematic information: site plan, floor plans,
elevations, performance specifications, boundary survey, preliminary
drainage study, and a garage ramping system

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

65
2. Prepare Request for Preliminary Proposals, RPP, which is a variation
to the RFQ term, and Request for Final Proposals, RFP
3. Peer Review: review the appropriateness of design criteria and design
methods related to the bridging documents, identify errors,
interferences and inconsistencies between drawings and
specifications, and review and evaluate contractors’ submittals
That is, the consultants serve as construction managers and are responsible
for the development of the conception definition phase for the project, as well as
represent the owner’s interests during the construction phase. The definition of
bridging is presented in Appendix A.
One point of concern was the statutes’ time frame. The agency viewed the
30 day period for the qualifications phase as too long. According to the City of
Las Vegas, the agency should be the one determining the best time frame for
each project. That way, the agency would have total control of the proposal
process timing and thus could shorten this period and start the project earlier.
The enormous amount of effort in the initial phase of the project was another
concern pointed out by the agency. As Design-Build is a new method and the
agency had never used it in the past, the agency staff was not used to it. It had to
learn how to deal with the different Design-Build method procedures, for example
the selection and contract award processes.
The evaluation factors for the RFP stage included the following:
# Cost Evaluation (30%)
# Certificate of Eligibility (5%)
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# Adherence to Program and Performance (40%)
#

Incentive and Enhancements, such as extended warranties, early
completion, and items exceeding the bridge document requirements
(5%)

# Aesthetic Evaluation (20%)
Therefore, as opposed to the City Hall project in Mesquite, the cost was a
factor evaluated in the Request for Final Proposals stage and had a weight of
30% on the Design-Build teams' evaluation. The improvements done to the
NRS, in 2001, were reflected in this project, when the cost factor was
implemented in the proposal process. According to the new statutes, a relative
weight of at least 30% to the proposed cost of designing and building the public
work will be assigned by the public agency.
3.2.9 Nevada Department of Transportation (NDOT)
The Nevada Department of Transportation, NDOT, has not used Design-Build
method of project delivery. However, NDOT has plans of administering an
upcoming project utilizing Design-Build in the future. This project consists of
widening Interstate 15, from the Spaghetti Bowl to the Speedway Interchange, in
Las Vegas. As it is a new method and has never been used in NDOT’S past
projects, there is a justified apprehension of how this method will work, exactly.
Design-Build may be more valuable for larger transportation projects, such as
the 1-15 reconstruction project in Salt Lake City. The use of this method may not
be as beneficial for smaller transportation projects. The department had a
positive experience with Design-Build when it provided oversight for the City of
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Reno on the ReTRAC project. This project consisted of a below grade
transportation corridor, located below the existing Union Pacific railroad grade, in
the central portion of the City of Reno.
The department believes that the development of Southern Nevada may
promote the use of Design-Build by the public sector. As already mentioned,
NDOT has plans to implement Design-Build in one of its upcoming projects,
despite the agency’s apprehensiveness due to the lack of experience regarding
the use of this method.
3.2.10 Associated General Contractors - Las Vegas Chapter
The Associated General Contractors, Las Vegas Chapter, in its “Position
Statement Regarding Design-Build Public Works Projects,” expressed concerns
with this method. The concerns related to the adverse impact that Design-Build
may bring to both public owners and the construction industry in Southern
Nevada.
Public owners may be adversely impacted in several ways. First, there is a
limited number of contracting firms that have the resources, expertise, and also
interest to perform Design-Build projects. In addition to that, the limited number
of architects and engineers with the resources, expertise, and interest to joint
venture with contracting firms to form Design-Build teams may be one restriction
to this method.
Another concern is that more complicated bidder selection processes are time
consuming and have more variables to influence the award, and as a result,
there is a chance for more protests from the losing bidders along with the
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disqualified contractors. Tfiere is also a fear that Design-Build will lead to losses
of important segments of the project, losses of customary checks and balances
required in the public sector, and a potential for preferential treatment to a
favorite Design-Build contractor.
The adverse impact of Design-Build on the construction industry is described
below. First, this method would impede a great portion of the contractors,
estimated from 75% to 80%, currently qualified to build public works projects,
from bidding or constructing a public works project. Another considerable portion
of Architects and Engineers, around 50%, would also be precluded from
participating in public works projects that used the Design-Build method. This
would represent a great economic loss to the local contracting community.
According to the agency, Design-Build could create preferential treatment to a
small percentage of contractors with the resources, expertise, and interest to be
part of Design-Build teams. Lastly, the Design-Build projects would have the
potential of being dominated by large, national contracting firms and as a result
would eliminate the majority of local firms.

3.3.

Southern Nevada Current Practice Considerations

The analysis of the current contracting practice by the public sector in
Southem Nevada clearly demonstrates that Design-Build is still rarely being
used. This research found that only two agencies in Southem Nevada have
actually used Design-Build for the construction of public works projects. The City
of Mesquite built the New City Hall using this method, and the City of Las Vegas
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is currently using the Design-Build method for the construction of an Office
District Parking Garage.
The public agencies mentioned some problems they have to deal with when
using Design-Build. The majority of concerns are related to the NRS. According
to them, the statutes’ restrictions make it difficult to adopt Design-Build for their
projects. The price range for different types of projects also impedes the
agencies from pursuing this contracting method. The 2001 revision of the
Chapter 338 brought several improvements to the statutes. For example, the
1999 statutes did not allow counties with less than 400,000 habitants to use
Design-Build. The price range of the projects was also considerably improved.
Therefore, the number of projects eligible to use Design-Build was increased,
and the agencies could consider using this contracting method more. The
limitations of the NRS are shown in Appendix B.
The agencies also mentioned the lengthy period between the date of the first
newspaper advertisement and the time the contract was awarded. The statutes'
improvements in 2001 minimized this problem. However, it still requires a
minimum period of at least 30 days in which the Design-Build teams can submit
their preliminary proposals after the request for preliminary proposals is first
published in a newspaper.
Design-Build requires enormous efforts in its initial phase. This workload
increases when an agency has never used Design-Build in past projects, which
is the case of the majority of agencies discussed. Their procedures for selecting
and awarding projects are already in place, and the agencies feel that changing
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the direction from the traditional method to Design-Build will expose them to
unknown risks. Southern Nevada is a fast-paced growing community. Moreover,
in this valley, the demand for projects is high; the schedules are tight, and
adopting of a non-conventional method could evoke a substantial risk for the
local agencies.
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CHAPTER 4

DESIGN-BUILD STATUTES
After studying the Design-Build contracting method background, describing
the roles and risks of the parties involved in the process, comparing with other
contracting methods, and studying the use of Design-Build in the public sector,
this research focused its efforts in studying the current Design-Build practice in
Southern Nevada. This chapter will analyze and compare the Design-Build
statutes from three different states: Nevada, Arizona, and Utah. Lastly, an
analysis of these states’ Design-Build experience compared to Nevada will be
performed.

4.1.

Population Growth of Metropolitan Areas in the United States

Las Vegas was the fastest growing metropolitan area in the United States,
between 1990 and 2000, according to the United States Census (2000). The
U.S. Census (2000) also showed that all ten of the fastest growing metropolitan
areas in this period were located either in the West or in the South, also known
as "Sun Belt Region."
Farrington (2003) explained that the favorable climate, high job growth, and
the low cost of living are the primary reasons why these communities attract
retirees and people in general who seek an improved lifestyle and better
71
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economic opportunities. Table 4-1 shows the ten fastest growing Metropolitan
Areas in the United States, from 1990 to 2000, ranked by percent population
change. Naples, Florida, experienced a tremendous growth. It is a popular
resort town, where many people are choosing to retire. Yuma, Arizona, attracts
90,000 winter residents per year, 10% of whom become permanent residents
each year. The city’s top industry is agriculture, followed by tourism and the
military (Farrington, 2003). These areas represent a great market for the
construction industry, and there is a need for infrastructure and facilities projects
in general. Therefore, there is a strong potential for using Design-Build in these
areas.

Table 4-1

Metropolitan Areas Ranked by Percent Population Change: 1990
to 2000 (U.S. Census, 2000)

Rank
1
2
3
4
5
6
7
8
9
10

Metropolitan Area
Las Vegas, NV
Naples, FL
Yuma, AZ
McAllen-Edinburg-Mission, TX
Austin-San Marcos, TX
Fayettevilie-Springdale-Rogers, AR
Boise City, ID
Phoenix-Mesa, AZ
Laredo, TX
Frovo-Orem, UT

Census Population
Change, 1990 to 2000
Percent
April 1, 2000 April 1, 1990 Number
852,737
1,563,282
710,545
83.3%
251,377
152,099
99,278
65.3%
160,026
53,131
49.7%
106,895
569,463
383,545
185,918
48.5%
1,249,763
846,227 403,536
47.7%
311,121
210,908
100,213
47.5%
136,494
432,345
295,851
46.1%
3,251,876
2,238,480 1,013,396
45.3%
193,117
59,878
44.9%
133,239
368,536
263,590
104,946
39.8%

Three of these fastest growing communities are also among the 40 largest
metropolitan areas in the United States. Phoenix-Mesa is the 14^ largest
metropolitan area, ranked by population. Las Vegas ranks 32"^, and Austin-San
Marcos is the 38*^ largest metropolitan area. This shows heterogeneity among

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

73
the fastest growing areas in the United States. The growth is not only restricted
to big cities, but also happens in smaller metropolitan areas, where people seek
good weather and, most of all, quality of life. This research will focus on the
analysis of the statutes from the states that had metropolitan areas with the
fastest population growth in the United States.

4.2.

Survey of State Procurement Laws

The Design-Build Institute of America (DBIA, 2002) performed a survey,
aiming to measure the acceptance and use of alternative, innovative contracting
methods allowed by state governments. The survey’s results, as stated by Baker
(2003), demonstrated that Design-Build laws are more favorable to this project
delivery method in the western United States. The survey also revealed that
there are a growing number of states introducing legislation or adopting
regulations that will allow the use of Design-Build by public agencies. Figure 4-1
shows the results of the survey on state procurement laws as compiled by the
Design-Build Institute of America (DBIA, 2002). It illustrates the use of DesignBuild in the public sector throughout the United States. In fact, the states in the
west and southwest regions, from Texas to Washington, have passed laws
usually permitting public agencies to use Design-Build. Opposed to that, many
states in the Midwest and some in the east either do not permit the use of
Design-Build in the public sector or permit it, but with limited options (Baker,
2003).
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n
I

Design-Build is widely permitted
I Design-Build is a limited option
State procurement laws do not permit the use of
Design-Build in the public sector

Figure 4-1

Design-Build Public Procurement Laws Statewide as Compiled by
the Design-Build Institute of America (Baker, 2003)

According to Quatman (2002), two-thirds of the states had legislation either
passed or pending during the 2001 -2002 legislative sessions. There were a total
of 140 bills dealing with Design-Build throughout the United States. Highway and
road construction led the number of bills (27.1%), next were education, schools,
colleges, or universities (17.9%), and then general, broad enabling legislation
(16.4%). Table 4-2 shows the wide variety of bills dealing with Design-Build
during the 2001-2002 sessions.
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Table 4-2

Bills Dealing with Design-Build During the 2001-2002 Sessions in
the United States
Topic of Bills
Highways and Roads
Broad
Schools
Colleges and Universities
Studies
Specific Agencies
Licensing
Cities
Counties
Minor Changes in Law
Architects and Engineers
Jails
Railway
Sewer

# of Bills
38
23
13
12
12
11
7
7
5
5
3
2
1
1

%
27.1
16.4
9.3
8.6
8.6
7.9
5.0
5.0
3.6
3.6
2.1
1.4
0.7
0.7

The large concentration of bills in the transportation sector might be related to
the great advantages that Design-Build can bring to this type of project. There
were successful projects performed using Design-Build in some states, which are
mentioned later in this chapter.

4.3.

Selection of the States’ Statutes for Analysis

# This research focused on the statutes in Arizona and Utah and then
compared them to the NRS, the Nevada State Law. The areas were selected
according to the following criteria:
1. Design-Build allowance in the state's statutes
2. Successful use of Design-Build by the state's public sector agencies
3. Use of Design Build in fast-paced growing communities
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The combination of these three items demonstrates the feasibility of use of
Design-Build by the public sector in fast-paced growing communities.
Based on these criteria, the first state selected was Utah. The reconstruction
of Salt Lake City’s Interstate 15, a $1.35 billion project, was a successful
example of a public sector project using Design-Build. Utah also had
communities among the ten fastest growing in the United States: Provo and
Orem, located nearby Salt Lake City. Salt Lake City had a growth of 24.4%
between 1990 and 2000 and was the 39*^ fastest growing community in the
United States during this period.
The second state selected was Arizona. This state’s statutes allow the use of
Design-Build in the public sector. The state has two metropolitan areas among
the ten fastest growing areas in the United States: Yuma and Phoenix-Mesa.
According to the United States Department of Transportation, in the past four
years, the Arizona Department of Transportation (ADOT) has utilized DesignBuild on three large reconstruction projects on Interstate 17 and US 60, both
located in the Phoenix metropolitan area and on State Route 68.
The state of Texas was not selected. However, there were some important
aspects regarding this state that needed to be addressed. The state of Texas
has three cities among the ten fastest growing metropolitan areas in the United
States: McAllen-Edinburg-Mission, Austin-San Marcos, and Laredo. However,
Texas' statutes only allow the use of Design-Build for selected governmental
entities, such as school districts and selected state level agencies, in particular
higher education institutions.
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Nevertheless, the state legislature recently gave the Texas Department of
Transportation authority to test alternative delivery methods on four highway
projects, according to Powers (2002). Furthermore, any alternative method can
be used, Including Design-Build, under the four “exclusive development
agreements." The state awarded a 15-year, Design-Build-Maintain contract, in
June 2002, for their first test. The project consists of the construction of State
Highway 130, a $1.4-billion, 90-mile toll road, which will stretch from
Georgetown, north of Austin, to Seguin, east of San Antonio. This is part of a
huge highway construction program: a $180-billion, 4,000-mile-long system,
which includes new highways and railroads (Powers, 2002). Undoubtedly, there
is a movement towards using Design-Build in the public sector in Texas,
especially in the transportation market, but this research was narrowed to focus
on the states of Nevada, Arizona, and Utah.

4.4.

Analysis of the Selected States' Statutes

The statutes were analyzed in three different aspects. These aspects
reflected the differences among the statutes, which will serve as a basis for
determining whether the statutes need improvements or not. The three aspects
analyzed in the states’ statutes were the following:
1. The agencies allowed to use Design-Build
2. The statutes' restrictions
3. The procurement method allowed by the statutes

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

78
First, each state's statutes allow the use of Design-Build for specific public
entities. It is important to determine to what extent each state allows the use of
Design-Build and if there are relevant Design-Build projects done by the
agencies permitted to use this method. Second, even when the agencies are
permitted to use Design-Build, some statutes impose restrictions to its use, such
as the nature of the projects, their estimated cost, and the number of projects
using Design-Build per year. These restrictions act as a great barrier for using
Design-Build, especially in Nevada, as already mentioned. Finally, the
procurement method permitted by the states’ statutes is an aspect of DesignBuild that evokes great concerns within the public agencies and, especially, the
contracting community. Consequently, the analysis of the different statutes can
provide valuable guidelines to the agencies that plan to use Design-Build for the
construction of their public works projects.
4.4.1

Agencies Allowed to use Design-Build

First of all, the statutes of the states selected were analyzed regarding which
agencies are permitted to use Design-Build. The statutes analyzed did not differ
greatly: in fact, this aspect was relatively similar among the statutes studied. The
list of the agencies permitted to use Design-Build is shown in Table 4-3.
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Table 4-3

Agencies Permitted to Use Design-Build

State Selected
Nevada

Agencies permitted to use Design-Build
State Public Works Projects, certain regional, county or city
transit projects

Arizona

Selected state-level agencies; Department of
Administration and Department of Transportation
Counties over 1,500,000, stadium districts and school
districts

Utah
Selected state-level agencies: Transportation, Division of
_________________ Facilities Construction and Management__________

As already discussed, Nevada did not have much experience with DesignBuild to date. In Southem Nevada, for example, the City of Mesquite used this
method for the construction of its new City Hall, and the City of Las Vegas used it
for the construction of a parking garage. The Nevada Department of
Transportation had one project experience with Design-Build when it oversaw the
ReTRAC project, a below-grade transportation corridor in Reno. Therefore,
although Design-Build is widely permitted in Nevada, the state has not widely
used this method. The modest experience with Design-Build in Nevada can be
attributed to the fact that regulations permitting Design-Build in the public sector
were introduced in the statutes only four years ago, and the agencies are still in
the process of considering using this contracting method.
Opposed to that, Arizona widely used Design-Build for the construction of its
public works projects. As already mentioned, the Arizona Department of
Transportation used Design-Build on large reconstruction projects on Interstate
17 and US 60 in Phoenix, as well as on State Route 68. Arizona also has
various other examples of successfully completed Design-Build projects, such as
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the Arizona Department of Administration Office Building, Department of
Environmental Quality Office Building, Arizona Department of Health Services
Office Building, Arizona State Hospital Addition, and Arizona State Health
Laboratory. These efficiently completed projects show the flexibility of DesignBuild and the willingness of Arizona’s public agencies to use this contracting
method.
Utah also had positive experience using Design-Build for the construction of
some public works projects. The state used Design-Build for a significant
engineering project: the reconstruction of the Interstate 15 in Salt Lake City. The
contract was awarded in March 1997, this construction needed to be performed
in a timely manner, for completion before the 2002 Winter Olympic Games. In
addition to that, several building projects were performed using Design-Build at
the Department of Facilities and Construction Management. Therefore, Utah can
also provide some examples of successfully completed Design-Build projects
and can be a reference model for other states that still have not used DesignBuild.
4.4.2

Statutes’ Limitations

The second aspect studied in the states’ statutes was the restrictions
imposed on Design-Build projects, such as the type of projects, the estimated
cost, and the number of Design-Build projects allowed per year. The analysis of
Nevada, Arizona, and Utah's statutes shows differences regarding their
limitations. The limitations of each state are discussed below.
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4.4.2.1

Nevada's Statutes Limitations

The most common concerns pointed out by the agencies contacted in
Southem Nevada were the restrictions imposed by the NRS to the Design-Build
method. The section 338.1711 of the NRS restricts the use of Design-Build for
certain projects, as follows:
# A public body may contract with a Design-Build team for the design and
construction of a public work that is a discrete project if the public body
determines that:
(a) The public work is:
(1) A plant or facility for the treatment and pumping of water or the
treatment and disposal of wastewater or sewage, the estimated cost of which
exceeds $100,000,000; or
(2) Any other type of public work, except a stand-alone underground
utility project, the estimated cost of which exceeds $30,000,000
#

Each state agency and each local government may contract with a
Design-Build team once in each fiscal year for the design and
construction of a public work if the goveming body of the entity that is
responsible for financing the public work determines that:
(a) The estimated cost of the public work is:
(1)

At least $250,000 but less than $30,000,000 if the public work is

the construction of a park and appurtenances thereto, the rehabilitation or
remodeling of a public building, or the construction of an addition to a public
building;
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(2) At least $500,000 but less than $30,000,000 if the public work is
the construction of a new public building;
(3) At least $5,000,000 but less than $100,000,000 if the public work
is the construction, alteration or repair of a plant or facility for the treatment and
pumping of water or the treatment and disposal of wastewater or sewage; or
(4) At least $5,000,000 but less than $30,000,000 if the public work is
the construction, alteration or repair of any other fixed works as described in
subsection 2 of NRS 624.215
This section of the NRS not only restricts the types of projects using DesignBuild but also sets the price range in which these projects can be done using this
contracting method. Undoubtedly, there was a great improvement in the 2001
statutes, and numerous restrictions were removed in this new version. There is a
wide range of projects allowed to use Design-Build; as long as there is only one
project performed each fiscal year. To illustrate this, a spreadsheet was created
to verify whether a public entity could use Design-Build for the construction of
one specific public works project. Figure 4-2 shows the results of a hypothetical
Water Treatment Plant project, with an estimated cost of $75 million, to be
constructed using Design-Build.
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Contract with a Design-Build Team for the Design and Construction of a Public Work:
Define what type of project you are planning to build. Mark an ‘X ‘ in the correspondent space:
( 1 ) Plant or Facility for the treatment and Pumping of W ater or the treatment and disposal of
watewater or sewage;

□
I

( ( 2 ) Any other type of Public Work, except a stand-alone underground utility project.

Enter the estimated cost of your project in the space shown below:

|$75,00Q/X)0.00

I

According to the Nevada Revised Statutes:

I Design-Build IS NOT allowed for this project.

|

If you do not fit in any of the cases above or if the answer was that “Design-Buiid is not allowed for
this project", proceed with next step:

Contract with a Design-Build Team ONCE IN EACH FISCAL YEAR for the Design and Construction of
a Public Work:
Type of Project:
( 1 ) Construction of a park and appurtenances thereto, rehabilitation or remodeling of a Public Building, or
the construction of an addition to a Public Building;
( 2 ) Construction of a new Public Building:
( 3 ) Construction, Alteration or repair of a plant or facility for the treatment and pumping of water or the
treatment and disposal of watewater or sewage;
( 4 ) Construction, Alteration or repair of any other fixed works;
- Irrigation, drainage, water supply, water power, flood control, harbors, railroads, highways, tunnels,
airports and airways, sewers and sewage disposal systems, bridges, inland waterways, pipelines for
transmission of petroleum and other liquid or gaseous substances, refineries, chemical plants and
industrial plants requiring a specialized engineering knowledge and skill, power plants, piers and
foundations and structures or work incidental thereto.

Steps:
A) Mark an X' in the Type of Project you are planning to build;
B) Input the Estimated Cost of the Project;
C) The Third Column will Display whether this project is Eligible or Not for Design-Build in Nevada.

Type of project

Com*

Eligible for Design-Build?

X

$75,000,000.00

YES

(1)
(2)
(3)

(4)

Figure 4-2

Water Treatment Plant Project Using Design-Build in Nevada

The results of the spreadsheet show that a public agency can build a $75
million Water Treatment Plant using Design-Build, as long as it is the only
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Design-Build project of that agency per year. The NRS also sets limits for the
Nevada Department of Transportation. The minimum estimated cost of a
highway project using Design-Build method is $30 million. However, a highway
project with an estimated cost ranging from $5 million to $30 million can use
Design-Build if it is the only highway project using this method in the fiscal year.
4.4.2.2

Arizona's Statutes Limitations

Arizona’s Design-Build statutes differ slightly from Nevada Statutes, regarding
the restrictions applied, such as the type, cost, and number of projects allowed
per year. Table 4-2 shows the statutes' limitation for the state of Arizona. The
Arizona Procurement Code states that each project under a Design-Build
construction services contract should be a specific, single project, which means a
project constructed at a single, common location or for a common purpose. The
Arizona Code also sets a minimum of $10 million for projects characterized as
“horizontal construction,” such as highways, roads, streets, bridges, canals,
floodways, earthen dams, and landfills.

Table 4-4

Arizona's Statutes Restrictions

Public Buildings & Improvements
ADOT

Minimum Cost
$10 million
$40 million

# Projects / Year
Not defined
2

At the same time, Arizona Department of Transportation (ADOT) can use
Design-Build for constructing state highways and routes if the construction cost is
at least $40 million. ADOT can also use Design-Build for a maximum of only 2
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contracts per year. In comparison to the NRS, Arizona's statutes are more
flexible and offer a wider range of projects permitted to use Design-Build in the
public sector.
4.4.2.S

Utah’s Statutes Limitations

Utah's statutes also set a minimum cost for the transportation projects, like
Nevada and Arizona. However, the statutes do not specify a maximum number
of Design-Build projects using Design-Build per year for any of the public
agencies, as opposed to the other statutes analyzed. The Utah Department of
Transportation (UDOT) can use Design-Build for the construction of any
transportation project, as long as the estimated cost exceeds $50 million. Table
4-5 shows the differences among Nevada, Arizona, and Utah, with respect to the
minimum cost of Design-Build projects done by the respective Departments of
Transportation. The Utah Department of Transportation is the one with the
highest minimum cost allowed for Design Build projects among the three states
studied.

Table 4-5

Minimum Project Cost Allowed for Transportation Projects

Department of Transportation
NDOT (Nevada)
ADOT (Arizona)
UDOT (Utah)

Minimum Project Cost
$30 million
$40 million
$50 million

In addition to that, the Department of Facilities and Construction Management
can use Design-Build for any of its projects that exceed $20,000. Thus, the
agencies allowed to use Design-Build in Utah do not face significant restrictions.
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either relating to project cost or the number of Design-Build projects permitted
per year.
4.4.3 Procurement Method Allowed
The third characteristic studied was the type of procurement method allowed
by the states' statutes. The three states studied permit the use of Best Value
method for Design-Build. Best Value is the combination of technical proposal
and price proposal, which provides the Design-Build team bidding a public works
project a fair selection method. However, the statutes differ slightly, with respect
to the weight assigned for technical and price proposals and to the procedures
the public agencies have to follow. The differences between the states' statutes,
regarding the procurement method for the public entities using Design-Build, are
discussed below.
4.4.3.1

Nevada

The NRS require a Best Value selection process for all agencies, including
NDOT, using Design-Build for the construction of their public works projects.
According to the statutes, a relative weight of 5% must be assigned to the
proposal, as to whether the Design-Build team possesses a certificate of
eligibility to receive a preference in bidding on public works projects. In addition
to that, a relative weight of 30% must be assigned to the proposed cost of design
and construction of the public work. The Design-Build team selected will be the
one with the most cost-effective, responsive final proposal.
Moreover, Best Value is a relatively fair selection method, for considering not
only the technical proposal, which can be extremely subjective, but also the
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proposed cost of the project, a more objective variable. The procedures for
selection and award of Design-Build projects were exemplified in Chapter 3 with
the City of Mesquite and the City of Las Vegas' Design-Build projects
descriptions.
4.4.3.2

Arizona

Arizona also requires the Best Value method for its public works projects, as
does Nevada. The statutes require the use of two proposals: technical and price
proposals. The technical proposals consist of the following:
•

Schedule

•

Schematic Plans and Specifications

•

Technical Reports

•

Calculations

•

Permit Requirements

•

Applicable Development Fee

•

Other data requested in the Request for Proposals

The price proposals consist of all design, engineering, inspection, and
construction costs of the proposed project. Again, the use of the Best Value
method is relatively fair to the Design-Build teams for they have the chance to not
just use their technical capabilities, but compete with other teams' price
proposals as well.
The steps required by the statutes for selecting Design-Build teams differ
between the two selected state-level agencies permitted to use this contracting
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method. The Arizona Department of Transportation (ADOT) steps for selecting a
Design-Build team are presented below:
1. Scoring of Technical Proposals
2. Announcing of technical score for each Design-Build team
3. Publicly opening the sealed Price Proposals
4. Dividing each Design-Build team's price by the score of Technical
Proposal, to obtain an adjusted score
5. Selecting the Design-Build team whose score is the lowest
In addition to that, a time factor can be included with the selection criteria in
the Request for Proposals package. As a result, ADOT has to adjust the bids,
using a value of the time factor established in the package, and this value must
be defined as a value per day. The adjustment is then made based on the Total
Time Value. The equations 4-1, 4-2, and 4-3 show the sequence for adjusting the
score when there is a Time Factor in the Request for Proposals package:

Total Time Value = (Design-Build team proposed number of days to complete the
project) * (Value of the Time Factor)

(4-1)

Time Adjusted Price = (Total Time Value) + (Bid Amount)

(4-2)

Adjusted Score = (Time Adjusted Price) / (Score of Technical Proposals)

(4-3)

After adjusting the score using equation 4-1, 4-2, and 4-3, ADOT must select
the Design-Build team whose adjusted score is the lowest. Thus, the use of the
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Time Factor is a great way of making sure the Design-Build teams will put all
their efforts into completing the project in the shortest schedule possible. The
Time Factor could be implemented in other statutes as well, such as Nevada and
Utah.
As already mentioned, the steps for selecting the Design-Build teams differ
between the two selected state-level agencies. The steps for selecting the
Design-Build team for the Public Buildings and Improvements in Arizona are as
follows:
1. Opening Technical Proposals
2. Evaluating Technical Proposals
3. Scoring Technical Proposals
4. Opening Price Proposals
5. Evaluating Price Proposals
6. Scoring Price Proposals
The Design-Build project is awarded to the team whose proposal receives the
highest score, as opposed to the ADOT process, which awards the contract to
the team with the lowest score. Undoubtedly, the Arizona’ statutes regarding the
use of Design-Build projects in the public sector are much more detailed than the
MRS, providing the agencies with more tools for adopting Design-Build and for
selecting the teams. Again, from research interviews, ambiguity in the laws
provides flexibility, but can also provide the potential for litigation challenges, as
losing Design-Build teams use this as a lawsuit foundation.
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4.4.3.S

Utah

Utah’s statutes, as Nevada and Arizona, also use the Best Value method,
when a public agency decides to use Design-Build. The Utah Procurement
Code, for example, requires that the technical proposal be separated from the
cost proposal for the UDOT transportation projects using Design-Build. After the
Request for Qualifications phase, UDOT has to issue a Request for Proposals
that may include the following:
1. Preliminary design concepts
2. Design criteria, needs, and objectives
3. Warranty and quality control requirements
4. Applicable standards
5. Environmental documents
6. Constraints
7. Time expectations or limitations
8. Incentives or disincentives
9. Other special considerations
The Design-Build teams participating in the selection process are required to
submit a sealed cost proposal, critical path matrix schedule, including cash flow
requirements, a proposal security, and other items required by the department for
the project.
The procedures set by the statutes for the Request for Proposals phase is the
following:
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1. To evaluate the submissions received in response to the Request for
Proposals
2. To comply with rules relating to discussion of proposals, best and final
offers, and evaluations of the proposals submitted
3. To award the contract, after considering price and other identified
factors, to the responsible proposer whose proposal is most
advantageous to the state
To illustrate the procurement method used by UDOT, the Interstate 15
reconstruction project selection and award processes are described below. First,
different evaluation teams simultaneously analyzed the Technical and the Price
Proposals (Postma, Carlile, & Roberts, 1999). Second, the Technical Evaluation
Board (TEB) analyzed the Technical Proposals while the Price Evaluation Team
(PET) evaluated the Price Proposals. Finally, after reviewing both price and
technical factors, UDOT had two options: either to award the contract on the
basis of this review, or to proceed to a discussion level of review and the Best
and Final Offer (BAFO).
Although UDOT was able to award the contract, it decided to request a Best
and Final Offer (BAFO). The BAFO consisted of a short review, aiming to
compare the revised submittal with the initial one in order to assign new ratings.
The ratings were complied by both PET and TEB, and finally, recommendations
were provided to the selection officer who then awarded the contract for the
winning team.
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4.5.

Final Considerations

The analysis of the three states’ statutes similarities and differences show
that the NRS are not as restrictive as noted previously. The statutes permit the
use of Design Build for all state public works projects and certain regional, county
or city transit projects. When compared to Arizona and Utah, regarding the
public agencies allowed to use Design-Build, the Nevada Statutes are extremely
progressive.
The NRS have more variables regarding the number of Design-Build projects
performed per year, according to their cost and type of project when compared to
Arizona and Utah. Nevada's statutes define a wide range of projects, and their
related estimated costs, allowed for the agencies to use Design-Build per each
fiscal year.
The other states studied do not have such detailed project specifications. As
a matter of fact, the statutes do not impose substantial restrictions on the public
agencies seeking to use Design-Build method for their projects. It is important to
notice that the NDOT is the department that has fewest restrictions, regarding the
estimated cost of Design-Build projects, among the three states studied.
The procurement method allowed was the same for all the statutes studied.
However, Arizona's statutes were much more detailed than the others and
provided more procedures to the agencies planning to use Design-Build.
Arizona's statutes offer the possibility of using a time factor in the selection
process. Again, adopting a time factor in the selection process would force the

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

93
Design-Build teams to put all their efforts into completing the project in the
shortest schedule possible.
The time factor for selecting the Design-Build teams would be a great feature
to be implemented in the NRS. In addition to that, the steps specified by
Arizona’s statutes for the selection process should also be analyzed and
implemented in the NRS. It is important to notice that both Arizona and Utah
used Design-Build, and the statutes reflect the meaningful experience these
states have with this method. Nevada should follow their examples and learn
from their mistakes and their successes, as well as put more effort into providing
for each project the most suitable contracting method, one that delivers the best
combination of cost, schedule, and quality to the taxpayers.
4.5.1

Design-Build in Southem Nevada

The lack of Design-Build experience in Southem Nevada public sector, when
compared to Arizona and Utah, can be attributed to the fact that the legislation
regulating the use of this contracting method are in place for a longer time in
these states. As previously discussed, the NRS first implemented Design-Build
in 1999, thus, four years is still a short period to deeply analyze its use in this
state.
Arizona and Utah do not have a history of litigation for public works projects
as compared to Nevada. Bid protesting from research interviews for this study is
far more prevalent in Southem Nevada than tend to be the case in Arizona and
Utah. As a result, the public agencies tend to shy away from this method due to
subjectivity selection issues and the resultant possibility of project selection
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litigation. There are also a considerable number of designers and contractors
resistant to the Design-Build contracting method. Indeed the restrictions placed
in the NRS are the result of protracted legislative lobbying on the part of designer
and contractor’s associations.
Arizona and Utah have less significant track records in terms of litigation on
projects and bid protests than does Southem Nevada, therefore, the public
agencies in these states feel more comfortable to try new contracting methods,
such as Design-Build. The probability of having their bid processes protested is
very low in these states and the agencies thus are more comfortable on taking
their chances with adopting Design-Build project delivery methods.
In addition to that, Arizona is bigger than Nevada in terms of population, thus
the number of projects that can be performed using other contracting methods in
higher in that state. As a result, it more likely that Arizona will have more projects
using Design-Build than Nevada, even with the incredible population growth rate
in Southern Nevada.
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CHAPTER 5

CONCLUSIONS AND RECOMMENDATIONS
The study of the Design-Build contracting method presented in this research
demonstrates its suitability for several types of projects, both in the private and
public sectors. Several examples of successful public works projects in various
states were then presented. The following are the major conclusions for this
research that aim to clarify the research questions previously mentioned.

5.1.

Owner's Precautions and Steps

The study of Design-Build performed in this research provided some advice to
owners seeking this delivery method for the construction of their projects. The
major precautions owners should have and the steps they should take before
using Design-Build contracting method are listed below:
1. Analyze suitability of Design-Build for the project
2. Determine whether Design-Build is eligible for this project or not
3. Select and train a good evaluation team
4. Clearly define project scope
5. Be fair in the selection process
6. Maintain a good relationship with the Design-Build team

95
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The first step owners should take to consider using Design-Build is to verify if
the Design-Build method is appropriate for the project. Design-Build may not be
suitable for every type of project, and its advantages will work better for specific
project sizes and cost ranges as well.
If the agency decides to use Design-Build, the next step is to closely examine
the authorizing statutes and regulations, aiming to recognize the limitations on
the agency's capability to use Design-Build for the project. As an example, the
NRS do not allow Design-Build for certain types of projects costs and for certain
project costs. Therefore, it is important to determine whether the state’s statutes
allow the use of Design-Build for the project before considering the use of this
method.
Once it has been determined that Design-Build is both suitable for the specific
project and permitted by the statutes, the following step is selecting and
preparing a good evaluation team. This team must consist of experienced
people with good communication and evaluation skills. The fairness on the
selection process will avoid negative reactions from the contracting community
as to the possibility of the owner favoring certain Design-Build teams.
The project scope must be clearly defined before issuing the Request for
Qualifications package. The owner must know upfront what to expect from the
Design-Build teams' proposals, so it will be able to make a better judgment on
the proposals contents and thus select the one that best fit its project's needs.
After the evaluation team is selected, the owner must follow the statutes to
make sure that all legal procedures will be followed, aiming to avoid legal
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problems in the future. Special attention should be given to the selection process
set by the statutes. As previously mentioned, some statutes have this selection
procedure better explained than others. The statutes must be followed, whether
they are detailed or not, and the selection process must be as fair as possible to
avoid future claims from the losing bidders.
After the selection process is over and the Design-Build team is selected, it is
important the owner work together with the team to assure that the project will be
completed smoothly and efficiently. A sound relationship between the owner and
the Design-Build team is indispensable for a successfully completed project. The
information flow must be efficient and done in a timely manner, to reduce the
opportunity for future claims and litigation.

5.2.

Design-Build Practice by Public Sector in Southern Nevada

Design-Build is rarely being used in Southern Nevada. Only two out of nine
agencies have actually used Design-Build for the construction of a public works
project: the City of Mesquite and the City of Las Vegas for the construction of the
new City Hall and an Office District Parking Garage, respectively. Comparison
between project delivery methods and other issues are always difficult. On the
Mesquite City Hall case compared to their other Mesquite public projects, the
Design-Build method had a number of advantages: early evaluation of the
contractor, encouraging innovation in the project, reduction in project duration, no
change orders, and no finger pointing, among others.
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The majority of the concerns expressed by the public agencies were related
to the restrictions of the NRS. For example, the price range for different types of
projects makes it difficult to adopt this contracting method. However, the 2001
revision of the statutes brought several improvements, and the number of
projects eligible to use Design-Build increased considerably. Although the
agencies already have their procedures in place, and feel more comfortable
using the traditional method, it is important to analyze other opportunities, such
as different contracting methods that can provide an overall best value for the
public work project.
The analysis of Nevada, Arizona, and Utah’s statutes showed that the NRS
are not as restrictive as previously thought. There is a wide range of projects
allowed to use Design-Build, and all state agencies can use this method as well.
Finally, it is important to mention that using not only Design-Build, but also other
contracting methods that provide the best value for the public works projects
must be encouraged as a way to reduce costs, reduce schedule, improve quality,
and ultimately provide a better final product to the taxpayers.
The use of Design-Build in Nevada is relatively a new fact, and there are not
many examples that could be used to compare its effectiveness with other
contracting methods. A better understanding of the differences between similar
projects done using different methods is needed, since this research exemplified
successfully completed projects using Design-Build, but did not compare them
with similar projects. More specifically, similar projects using the traditional
Design-Bid-Build, such as the construction of a new public building by the same
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agency, could be analyzed. As a result, the advantages and disadvantages of
each method would be clarified, since the agency had the opportunity to work
with both methods for the construction of similar public works projects.

5.3.

Design-Build in Fast-paced Growing Communities

The two examples described in this research show that it is possible to use
Design-Build in fast-paced growing communities. Phoenix is the best example of
how public works projects can be successfully completed using this contracting
method. The city was ranked 8*^ among the fastest growing metropolitan areas
in the United States from 1990 to 2000, with a 45.3% growth, which is not as
large as Southern Nevada, but still a considerable mark: from 2.24 million
people in 1991 to over 3.25 million people in 2000.
The reconstruction of Interstate 17 and US 60, both located in Phoenix, as
well as several state buildings were viewed as successful projects by the public
entities in Arizona. The Arizona Department of Transportation will use DesignBuild in future projects. Thus, such successfully completed projects in so-called
fast-paced growing communities should be a positive incentive for public
agencies look favorably to consider new and innovative contracting methods.
Nevada’s short experience with the use of Design-Build by the public sector
can serve as a start point for future research. It is important to study the situation
of Design-Build in future years. This study will determine whether Design-Build
fits the region needs, and especially if it is suitable for past paced growing
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communities and for regions with a history of litigation for public works projects,
such as Southem Nevada.
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# Contractor
A contractor is engaged by an owner to perform work or to provide workers
for the purpose of improving a facility.

# Subcontractor
A subcontractor is the one engaged by a contractor, or another subcontractor,
to perform work or provide workers for the purpose of improving a facility, or to
supply material.

# Worker
A worker is an individual engaged by an owner, contractor or subcontractor
for wages in any kind of work (McDonough, 1999).

« Designer
Designer is a person or organization responsible for preparing civil
engineering drawings and costs and quantity estimates; preparing construction
drawings; preparing preliminary studies and sketches; making calculation for
excavation, hydraulic, electrical, structural and other needs; preparing detailed
cost estimates of assigned projects and making cost and feasibility studies for
the development of new sites; coordinating work during the design stage of each
project with designers in the architectural and other engineering units involved in
the project; reviewing information on file; visiting project sites to obtain
information on existing conditions and studying civil engineering problems.
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requesting the collection of additional survey data as needed; conferring with
personnel in other branches and other public agencies concerning details of site
and public street improvements; interpreting plans and specifications to
construction inspectors and contractors; preparing drawings for minor
landscaping details associated with civil engineering projects; checking drawings
for completeness and accuracy; preparing tract maps legal descriptions;
preparing calculations for official city and county records; and performing related
duties as assigned (Lausd, 2001).

# Architect
The architect is the responsible for developing the design, drawing the technical
plans, preparing the drawings for bidding, and sometimes representing the owner
on-sites to make sure the work is being correctly done. Architects and engineers
compose the Design Group. Contractors, manufacturers, and building trades are
the Constructor Group. Financiers, realtors, and insurers are the Support Group.
The Design group will conceive, program, synthesize, and plan the physical
environment. The architect’s scope is the union of function (planning and
relationships of spaces that meets the declared needs) with structure (the
method of enclosing or defining space) and with beauty. Architects have
responsibilities towards their clients and must manage their practice wisely.
Their duties include:
1. Preparing the agreement or contract
2. Designing
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3. Preparing construction documents
4. Bidding or negotiation
5. Managing the construction phase
6. Providing post completion services (P. Stissi, personal communication,
October, 2001 )

#

Design-Builder

The Design-Builder may be one of several entities, including an architectural
firm, an architectural/engineering firm, a construction company, or an integrated
Design-Build firm. Work is typically contracted through one of three ways: with a
Design-Build entity operating under one roof (consisting of an Architect, General
Contractor or Developer); an Architect or Contractor contracting directly with the
other to create a Design-Build team; an Architect and Contractor team created as
a Joint Venture for a specific contract (AIA Colorado, 2001).

•

Construction Management at Risk

This is a project delivery system where the owner contracts separately with a
designer and a contractor. The owner contracts with a design company to
provide a facility design. The owner selects a contractor to perform construction
management services and construction work, in accordance with the plans and
specifications, for a fee. The contractor usually has significant input in the design
process (Konchar & Sanvido, 1998).
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#

Design-Bid-Buîld

This is the traditional project delivery where the owner contracts separately
with a designer and a constructor. The owner normally contracts with a design
company to provide “complete” design documents. The owner or owner’s agent
then usually solicits fixed price bids from construction contractors to perform the
work. One contractor is usually selected and enters into an agreement with the
owner to construct a facility in accordance with the plans and specifications
(Konchar & Sanvido, 1998).
•

Bridging

Bridging is a hybrid of the traditional Design-Bid-Build process and DesignBuild. An owner selects an AE (Architect/Engineer) to develop a project design
through design development (approximately 30 percent to 50 percent of the
design work), and to prepare scope of work documents which form the basis for
competitive selection of the project delivery team. The AE specifies the project’s
functional and aesthetic requirements, but leaves the details of construction
technology up to the contractor. Construction technology is specified with
performance specifications. The project delivery team then has single-point
responsibility for final design and constructing the project (AIA/AGC, 1995).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

APPENDIX B
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CHAPTER 338

CONTRACTS INVOLVING DESIGN-BUILD TEAMS, PRIME

CONTRACTORS OR NONPROFIT ORGANIZATIONS
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General Provisions

NRS 338.1711 Public body must contract with prime contractor for
certain projects; public body may contract with Deslgn-Bulld team, prime
contractor or nonprofit organization for certain projects.
1. Except as otherwise provided in this section, a public body shall
contract with a prime contractor for the construction of a public work for which the
estimated cost exceeds $100,000.
2. A public body may contract with a Design-Build team for the design
and construction of a public work that is a discrete project if the public body
determines that:
(a) The public work is:
(1) A plant or facility for the treatment and pumping of water or the
treatment and disposal of wastewater or sewage, the estimated cost of which
exceeds $100,000,000; or
(2) Any other type of public work, except a stand-alone underground
utility project, the estimated cost of which exceeds $30,000,000; and
(b) Contracting with a Design-Build team will enable the public body to:
(1) Design and construct the public work at a cost that is significantly
lower than the cost that the public body would incur to design and construct the
public work using a different method;
(2) Design and construct the public work in a shorter time than would
be required to design and construct the public work using a different method, if
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exigent circumstances require that the public work be designed and constructed
within a short time; or
(3) Ensure that the design and construction of the public work is
properly coordinated, if the public work is unique, highly technical and complex in
nature.
3.

Each state agency and each local government may contract with a

Design-Build team once in each fiscal year for the design and construction of a
public work if the goveming body of the entity that is responsible for financing the
public work determines that:
(a) The estimated cost of the public work is:
(1) At least $250,000 but less than $30,000,000 if the public work is
the construction of a park and appurtenances thereto, the rehabilitation or
remodeling of a public building, or the construction of an addition to a public
building;
(2) At least $500,000 but less than $30,000,000 if the public work is
the construction of a new public building;
(3) At least $5,000,000 but less than $100,000,000 if the public work
is the construction, alteration or repair of a plant or facility for the treatment and
pumping of water or the treatment and disposal of wastewater or sewage; or
(4) At least $5,000,000 but less than $30,000,000 if the public work is
the construction, alteration or repair of any other fixed works as described in
subsection 2 of NRS 624.215; and
(b) Contracting with a Design-Build team will enable the public body to:
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(1 ) Design and constmct the public work at a cost that is significantly
lower than the cost that the public body would incur to design and construct the
public work using a different method;
(2) Design and construct the public work in a shorter time than would
be required to design and construct the public work using a different method, if
exigent circumstances require that the public work be designed and constructed
within a short time; or
(3) Ensure that the design and construction of the public work is
properly coordinated, if the public work is unique, highly technical and complex in
nature.
4.

Notwithstanding the provisions of subsections 1, 2 and 3, a public body

may contract with:
(a) A nonprofit organization for the design and construction of a project to
restore, enhance or develop wetlands.
(b) A prime contractor or Design-Build team with respect to a public work
if the public body determines that the public work is:
(1) Not part of a larger public work; and
(2) Limited in scope to:
(I) Removal of asbestos;
(II) Replacement of equipment or systems for heating, ventilation
and air-conditioning;
(III) Replacement of a roof;
(IV) Landscaping; or
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(V) Restoration, enhancement or development of wetlands.
5. As used in this section, “state agency” includes an agency, bureau,
board, commission, department, division or any other unit of the legislative
department, judicial department or executive department of state government or
the University and Community College System of Nevada.
(Added to NRS by 1999, 3467; A 2001, 2013, 2022, 2275)

NRS 338.1713 Public hearing; notice.
1. A public body shall not contract with a Design-Build team with respect
to a public work unless the goveming body of the public body makes the
determinations, at a public hearing, that are required pursuant to subsection 2, 3
or 4 of NRS 338.1711, as applicable.
2. A public body that is required to hold a public hearing pursuant to this
section shall publish notice of the hearing in a newspaper of general circulation in
this state.
(Added to NRS by 1999, 3468; A 2001, 2015, 2022)

NRS 338.1715 Procedures for selecting prime contractor or DeslgnBulld team.
1.

A public body that is required to contract with a prime contractor

pursuant to subsection 1 of NRS 338.1711 or elects to contract with a prime
contractor pursuant to subsection 4 of NRS 338.1711 shall select the prime
contractor in accordance with the procedures for bidding that are set forth in:
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(a) The provisions of NRS 338.1375 to 338.139, inclusive; or
(b) NRS 338.143 to 338.148, inclusive, if the public body is a local
government that elects to award a contract for a public work in accordance with
paragraph (b) of subsection 1 of NRS 338.1373.
2.

A public body that contracts with a Design-Build team pursuant to NRS

338.1711 and 338.1713 shall select the Design-Build team in accordance with
NRS 338.1721 to 338.1727, inclusive.
(Added to NRS by 1999, 3469; A 2001, 2022, 2276)

NRS 338.1717 Employment of architect or engineer as consultant. A
public body may employ a registered architect or licensed professional engineer
as a consultant to assist the public body in overseeing the construction of a
public work. An architect or engineer so employed shall not:
1. Construct the public work; or
2. Assume overall responsibility for ensuring that the construction of the
public work is completed in a satisfactory manner.
(Added to NRS by 1999, 3472; A 2001, 2022)

Procedure for Awarding Contracts to Design-Build Teams

NRS 338.1721 Qualifications of Deslgn-Bulld team. To qualify to
participate in a project for the design and construction of a public work, a DesignBuild team must:
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1. Obtain a performance bond and payment bond as required pursuant to
NRS 339.025;
2. Obtain insurance covering general liability and liability for errors and
omissions;
3. Not have been found liable for breach of contract with respect to a
previous project, other than a breach for legitimate cause;
4. Not have been disqualified from being awarded a contract pursuant to
NRS 338.017, 338.1387, 338.145 or 408.333; and
5. Ensure that the members of the Design-Build team possess the
licenses and certificates required to carry out the functions of their respective
professions within this state.
(Added to NRS by 1999, 3470; A 2001, 252, 2022)

NRS 338.1723 Advertisement for preliminary proposals;
maintenance of certain Information for Inspection by Design-Build teams.
1. A public body shall advertise for preliminary proposals for the design
and construction of a public work by a Design-Build team in a newspaper of
general circulation in this state.
2. A request for preliminary proposals published pursuant to subsection 1
must include, without limitation:
(a) A description of the public work to be designed and constructed;
(b) Separate estimates of the costs of designing and constructing the
public work;
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(c) The dates on which it is anticipated that the separate phases of the
design and construction of the public work will begin and end;
(d) The date by which preliminary proposals must be submitted to the
public body, which must not be less than 30 days after the date that the request
for preliminary proposals is first published in a newspaper pursuant to subsection
1; and
(e) A statement setting forth the place and time in which a Design-Build
team desiring to submit a proposal for the public work may obtain the information
necessary to submit a proposal, including, without limitation, the information set
forth in subsection 3.
3.

A public body shall maintain at the time and place set forth in the

request for preliminary proposals the following information for inspection by a
Design-Build team desiring to submit a proposal for the public work:
(a) The extent to which designs must be completed for both preliminary
and final proposals and any other requirements for the design and construction of
the public work that the public body determines to be necessary;
(b) A list of the requirements set forth in NRS 338.1721 ;
(c) A list of the factors that the public body will use to evaluate DesignBuild teams who submit a proposal for the public work, including, without
limitation:
(1)

The relative weight to be assigned to each factor pursuant to NRS

338.1727; and
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(2)

A disclosure of whether the factors that are not related to cost are,

when considered as a group, more or less important in the process of evaluation
than the factor of cost;
(d) Notice that a Design-Build team desiring to submit a proposal for the
public work must include with its proposal the information used by the public
body to determine finalists among the Design-Build teams submitting proposals
pursuant to subsection 2 of MRS 338.1725 and a description of that information;
(e) A statement that a Design-Build team whose prime contractor holds a
certificate of eligibility to receive a preference in bidding on public works issued
pursuant to NRS 338.1389 or 338.147 should submit a copy of the certificate of
eligibility with its proposal; and
(f) A statement as to whether a Design-Build team that is selected as a
finalist pursuant to NRS 338.1725 but is not awarded the Design-Build contract
pursuant to NRS 338.1727 will be partially reimbursed for the cost of preparing a
final proposal and, if so, an estimate of the amount of the partial reimbursement.
(Added to NRS by 1999, 3469; A 2001, 252, 2015, 2022)

NRS 338.1725 Selection of finalists based on preliminary proposais.
1.

The public body shall select at least three but not more than five

finalists from among the Design-Build teams that submitted preliminary
proposals. If the public body does not receive at least three preliminary
proposals from Design-Build teams that the public body determines to be
qualified pursuant to this section and NRS 338.1721, the public body may not
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contract with a Design-Build team for the design and construction of the public
work.
2. The public body shall select finalists pursuant to subsection 1 by:
(a) Verifying that each Design-Build team which submitted a preliminary
proposal satisfies the requirements of NRS 338.1721 ; and
(b) Conducting an evaluation of the qualifications of each Design-Build
team that submitted a preliminary proposal, including, without limitation, an
evaluation of:
(1) The professional qualifications and experience of the members of
the Design-Build team;
(2) The performance history of the members of the Design-Build team
concerning other recent, similar projects completed by those members, if any;
(3) The safety programs established and the safety records
accumulated by the members of the Design-Build team;
(4) The proposed plan of the Design-Build team to manage the
design and construction of the public work that sets forth in detail the ability of the
Design-Build team to design and construct the public work; and
(5) The degree to which the preliminary proposal is responsive to the
requirements of the public body for the submittal of a preliminary proposal.
(Added to NRS by 1999, 3470; A 2001, 2016, 2022)
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NRS 338.1727 Request for and submission of final proposals;
selection or rejection of final proposals; awarding of contract; duties of
Deslgn-Bulld team.
1. After selecting the finalists pursuant to NRS 338.1725, the public body
shall provide to each finalist a request for final proposals for the public work. The
request for final proposals must:
(a) Set forth the factors that the public body will use to select a DesignBuild team to design and construct the public work, including the relative weight
to be assigned to each factor; and
(b) Set forth the date by which final proposals must be submitted to the
public body.
2. Except as otherwise provided in this subsection, in assigning the
relative weight to each factor for selecting a Design-Build team pursuant to
subsection 1, the public body shall assign, without limitation, a relative weight of
5 percent to the possession of a certificate of eligibility to receive a preference in
bidding on public works and a relative weight of at least 30 percent to the
proposed cost of design and construction of the public work. If any federal
statute or regulation precludes the granting of federal assistance or reduces the
amount of that assistance for a particular public work because of the provisions
of this subsection relating to preference in bidding on public works, those
provisions of this subsection do not apply insofar as their application would
preclude or reduce federal assistance for that public work.
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3. A final proposal submitted by a Design-Build team pursuant to this
section must be prepared thoroughly, be responsive to the criteria that the public
body will use to select a Design-Build team to design and construct the public
work described in subsection 1 and comply with the provisions of NRS 338.141.
4. After receiving the final proposals for the public work, the public body
shall:
(a) Select the most cost-effective and responsive final proposal, using the
criteria set forth pursuant to subsections 1 and 2; or
(b) Reject all the final proposals.
5. If a public body selects a final proposal pursuant to paragraph (a) of
subsection 4, the public body shall, at its next regularly scheduled meeting:
(a) Review and ratify the selection.
(b) Award the Design-Build contract to the Design-Build team whose
proposal is selected.
(c) Partially reimburse the unsuccessful finalists if partial reimbursement
was provided for in the request for preliminary proposals pursuant to paragraph
(f) of subsection 3 of NRS 338.1723. The amount of reimbursement must not
exceed, for each unsuccessful finalist, 3 percent of the total amount to be paid to
the Design-Build team as set forth in the Design-Build contract.
(d) Make available to the public a summary setting forth the factors used
by the public body to select the successful Design-Build team and the ranking of
the Design-Build teams who submitted final proposals. The public body shall not
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release to a third party, or otherwise make public, financial or proprietary
information submitted by a Design-Build team.
6. A contract awarded pursuant to this section:
(a) Must specify:
(1) An amount that is the maximum amount that the public body will
pay for the performance of all the work required by the contract, excluding any
amount related to costs that may be incurred as a result of unexpected
conditions or occurrences as authorized by the contract;
(2) An amount that is the maximum amount that the public body will
pay for the performance of the professional services required by the contract;
and
(3) A date by which performance of the work required by the contract
must be completed.
(b) May set forth the terms by which the Design-Build team agrees to
name the public body, at the cost of the public body, as an additional insured in
an insurance policy held by the Design-Build team.
(c) Except as otherwise provided in paragraph (d), must not require the
design professional to defend, indemnify or hold harmless the public body or the
employees, officers or agents of that public body from any liability, damage, loss,
claim, action or proceeding caused by the negligence, errors, omissions,
recklessness or intentional misconduct of the employees, officers and agents of
the public body.
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(d) May require the Design-Build team to defend, indemnify and hold
harmless the public body, and the employees, officers and agents of the public
body from any liabilities, damages, losses, claims, actions or proceedings,
including, without limitation, reasonable attorneys’ fees, that are caused by the
negligence, errors, omissions, recklessness or intentional misconduct of the
Design-Build team or the employees or agents of the Design-Build team in the
performance of the contract.
7. Any provision of a contract that is in violation of paragraph (c) of
subsection 6 is declared to be contrary to the public policy of this state and is
void.
8. A Design-Build team to whom a contract is awarded pursuant to this
section shall:
(a) Assume overall responsibility for ensuring that the design and
construction of the public work is completed in a satisfactory manner; and
(b) Use the workforce of the prime contractor on the Design-Build team to
construct at least 15 percent of the public work.
(Added to NRS by 1999, 3471 ; A 2001, 1272, 2017, 2022)

NOTIFICATION OF LICENSING BOARDS

NRS 338.175 Substantially Incomplete or rejected plans submitted
by registered architect, Interior designer or residential designer. A public
body shall notify the state board of architecture, interior design and residential
design in writing if a registered architect, interior designer or residential designer:
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1. Submits plans for a project which are substantially incomplete; or
2. Submits plans for the same project which are rejected by the public
body at least three times.
(Added to NRS by 1997, 1409)

NRS 338.176 Substantially Incomplete or rejected plans submitted
by licensed professional engineer or land surveyor. A public body shall
notify the state board of professional engineers and land surveyors in writing if a
licensed professional engineer or land surveyor:
1. Submits plans that are substantially incomplete; or
2. Submits plans for the same public work that are rejected by the public
body at least three times.
(Added to NRS by 1997, 156)
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CITY OF MESQUITE, NEVADA

QUESTIONS FOR DESIGN-BUILD FINALISTS

CITY HALL BUILDING
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Questions for Design-Build Finalists

1. How will your building comport with the Downtown Central Business District
Guidelines? (Mayor Horne)
2. Assume that after completion and occupancy of the new City Hall it is
determined that while parts of the building are extremely cold, other parts of
the building are extremely hot at the same time. How will you remedy the
problem? (Council member Henderson)
3. How much of this building will you build yourselves? How will you seek and
obtain qualified subs for this job? (Council member Hardy)
4. What was your basis on using/not using the existing City Hall building in your
design? (Council member Anderson)
5. For the super, how will you supervise this job? How often will the
superintendent be at this job site? (Council member Bennett)
6. There is a wide variance among the applicants in the estimated completion
date for this building. How do you defend your estimated date of completion?
(Council member Cook)
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